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Abstract: Intellectual property rights differ from the other civil rights with respect to
legal characteristics, norms and protection regimes. The legal research on intellectual property
arbitration is underdeveloped in many frontier areas. The paper, guided by the Opinions on
Strengthening Intellectual Property Protection, thoroughly explores the significant importance
and enormous advantage of both the typical arbitration and special arbitration in resolution of
intellectual property disputes and improvement of intellectual property protection efficiency.

Upon the timing of revision of the Arbitration Law of the People’s Republic of China, this paper
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not only examines the arbitrability, arbitral agreements, procedures, award enforcement and other
theoretical and practical issues critical to typical intellectual property arbitration, but presents
the capacity and potential of special intellectual property arbitration like domain name dispute
resolution and E-commerce platform dispute resolution mechanisms.

Keywords: intellectual property rights; typical arbitration; special arbitration; e-commerce
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Abstract: The pandemic of COVID-19 has brought major challenges to the normal
operation of arbitration institutions, which has caused people to rethink the role and significance
of online arbitration mechanisms. Firstly, this article puts forward this kind of challenge, and
briefly summarizes the concept of online arbitration, its importance in this special time, and its
related practices at home and abroad. Secondly, this article analyzes the reason why China’s
online arbitration mechanism has been stagnant from a practical perspective. In the end, the
paper puts forward the possibility triangle theory, and discusses how to construct the online
arbitration mechanism in China in the future from the perspective of necessity, centering on
the regulation system, technology, and the linkage between arbitration institutions and external
institutions.

Keywords: online arbitration; COVID-19; arbitration mechanism; the triangle theory of
possibility
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Abstract: The establishment of arbitration institutions should apply to 1995 “Plan for
Reorganization of Arbitration Institutions” of the General Office of the State Council. According
to the requirements of the Arbitration Law, the Arbitration Commission has no subordinate
relationship with any administrative agency, which means arbitration institutions should not be
included in the sequence of administrative institutions. There are no relevant laws, regulations or
policy documents that clarified the legal status and nature of arbitration institutions. In practice,

arbitration institutions have been threated. with reference to public institutions at the initial stage
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of establishment, and gradually realized self-financing and self-expenditure.Therefore, to truly

realize the task of market-oriented reform of arbitration institutions, it is necessary to clarify legal
status of arbitration institutions.

Keywords: arbitration institution establishment; market-oriented reform
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Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of Mediation in Civil
and Commercial Matters, Art. 6: Enforceability of agreements resulting from mediation.

Supra note(®), p. 220.
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Abstract: The Singapore mediation convention provides a legal framework for the cross-
border enforcement of international settlement agreements. In order to provide legal support for

the “Belt and Road” dispute resolution, enhance the credibility of China’s mediation system and

Eunice Chua, The Singapore Convention on Mediation: A Brighter Future for Asian Dispute Resolution, ASIAN J. INT” L L.
14-15 (2019).
Maxwell Chambers Suites, https://www.maxwellchamberssuites.com(last visited: Aug. 30, 2020).
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build an international dispute settlement center, China actively participated in and promoted
the formulation of the convention. In view of China’s domestic legislation on the scope and
qualifications of the mediator and the execution of the settlement agreement do not consistent
with the convention that brought challenges for China to ratify the convention, it is necessary for
China to strengthen the transnational legal dialogue with other countries, improve the quality
of Chinese mediators, expand the scope of mediators to introduce excellent foreign mediators
to participate, strengthen the enforcement mechanism of settlement agreements and establish a
“one-stop” international dispute resolution platform to integrate with the Convention.
Keywords: Singapore Mediation Convention; international settlement agreement;

mediator; enforcement mechanism
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Abstract: 46 countries, including China and the United States, signed the Convention on
International Settlement Agreements Resulting from Mediation as the first group of signatories
on August 7, 2019. Besides emphasizing the principle of voluntary, this Convention empowers
the enforceability of reconciliation agreements and puts emphasis on mediators or mediation
guidelines. After signing of the Convention, it is urgent to establish a pluralistic mediation

mechanism which is more in accordance with the spirit of the Convention in order to resolve

KU  COBTMMSIRAR A2 ) % FR IR 2 SCRsEm ), (il B 2019 459 H 17 B4 10 i,
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cross-border commercial disputes more effectively and democratically. This paper puts forward
suggestions on the above issues from three perspectives. First, implementation review standards
and mediator guidance of international commercial reconciliation agreements should be improved
by legislation. Additionally, it is necessary to resolve the conflict of domestic commercial
reconciliation agreements and international commercial reconciliation agreements from
perspectives of effectiveness and enforceability. Second, in addition to the traditional evaluative
mediation, promoting mediation should be codified. A comprehensive mediation mechanism
should be established in terms of mediators, mediation process, and mediation fees. Third,
international experience is worth referring to in order to develop our confidentiality mechanism.

Keywords: evaluation; promotion; confidentiality; pluralism
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NRIRR OB XI55 ) FSLVFSESNII 44 R S B IR 58T i X TF AR 55, b
BF A AR IE TS B IS AU A SE I A5 IX )
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WA T H [R5 A, PRI — S A s AT BRSO R . X BE
REAS LT AT 191 99 A ) o (0 e e P T o 2 P S, o ] AR AT T SR AR A H A it

* VAR B A B RF E PR B T LR AR . AR SCR 2020 AE R SARHE ST R H A EERG [ 55Uk E bR
IR (95 20&ZD205 ) AYRER .
© MW R T 2 WAL . RIS 56 R BEA MR LA P AR A o BN ), (ER2APFIS ) 2020 AR5
31,58 125-138 0T ; ZRERH . (ERAMIERALIA7E T ] Py s PP (v B ] R 2T ), (RBRIAETIR ) 2016 4F5E 3 1,58
181-192 UU; XBELT  E#: Geh EBIA EFR R AP LR 75 A e rs 5 28k ——6 T [ 5 X 2 oo b Ui
PEBLHIF LR LA ), CIRMIRZEZA (FR24)) 2016 AR50 3 11,55 10-17 114§,
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@  See Alexis Mourre, Mourre warns against “nationalisation” of arbitration, hitps://globalarbitrationreview.com/article/1197622/
mourre—warns—against—%E2%80%9Cnationalisation%E2%80%9D—of-arbitration (last visited: Jul. 23 , 2020).
®  SRREE: CERBTFAHEE L - BUREZX T RS Z Z ), (FARFE) 2000 455 6 11,45 190 T,
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@ ZUWXNBELL I (e B PR i FAh AU A B 5 B FTA 9 5 5 DM —— DA DRt R e s o) 2k 938 )
FAA D), (RIBEEEABEFAR ) 2018 455 5 101,45 6-7 L.

® Sk (YRR TR TIE ARk ——fF% (YIRARRI: FFRE SEETEREAR 2T )),
CNBIBIAZEARATHT ) 2020 4845 12 41,565 76-77 Ui,

®  See International Chamber of Commerce, Enforcement of International Arbitral Awards: Report and Preliminary Draft Convention

adopted by the Committee on International Commercial Arbitration at its meeting of March 12, 1953, Brochure No.174, published
in ICC Bull., May 1998, p.32.

78



FEAMb BALAM 7930 10 G BOR 30 [ G k6 R

FOMYE AR H P LT IR T R R R S SR © AR S R X, BN A He
TV AR AR SS T R R [ PR A i TS R A REE B ARAT . TN
[ IRIET B A B, BEAMBER ML AT T AR ST T A T B i A e R K
N VAT A, bR T &AL KSR E bRk 0 (HKIAC) B & RSN, L
PREG S M E e (1CC) GHrnsk E bR L (SIAC) Fh EEPRE TR 5 iR E iR &
(CIETAC ) R ARZRAGIRS M EA UL T L S 78 BT 43 SE MU , 38 3 A3 850 3 4 B A
Sl T A B A PR A g o PRI, SRS A MIA LA AT PRl 2 AR B Ry A 3 6] o e
B B SR VERE , B A NHIA AR MLFA I A T A 2 bl A [ B Ak T S 0 1 mT

DA TR P 2 s v v o 5 4 o R S 0 ) R AR AR 18 DG BB, AN
SEE T Ak EIR AL PRk 0 S T A B R A AR P 2 S H AR, © KLk,
HABRITAMR (EERERIERA ) E RN & —E SRR RS | et
H [ A PPA I T R T 55% ROAEE , AR OR MR I R B R R A R . AR T
AT R R b, B R AR A5 30 o 3 S B A A Dy ey AR i R B B A TR Y
AR T B T EARE. © B LA, 588 A0 i R RE 7 i PR R e I, SE R B i
TEPEE “PATERT s, W RN AEER R T E S R R EEN
G TR e PR 2 O E 2 N I LUR IR AP =5 £ AR 1CC 45 PRy i 5 4%, (515
HOB AR F R AAAEA ML 1 b X A T RS 8l o PG, SR VP B S M R LA 7E P b T T J A
B, PR PR BN AN Y F SR T BT 2 0 S DU DL I, R AR B s ) R A
B

B T B K PR O A A E B PR R T B4, SIS S M A AL PN M fh 2k T A
PE TR RIS NE R R A . DAk, o s BE SR A AR TAEAKCE g i, i
T I A E R R A R E T 2 E O SRVFBESMAB AT LA P b R A
JEFEAR T2 2 A PR TR [ P R AP b R ARG o . N BRI A R | i
TR PP s AR (LA 2 ) N BB P il S A R T ) (LU
TR ORfEsk ) B EARBUE R , M R X T 1 P A vl v 7 A S R S
[vi) st oo b v g AR A Fs L s R AR e A R . DRI, SRVF B MR LA 7 P b T
JR PR, BR TSI PRSP N A AR KRR I 0 SR S AR A R Akt
R P A 2, O i A LA A o B v B S o v R N RO b 2 e 3 0 B

See Queen Mary University of London and White & Case, 2018 International Arbitration Survey: The Evolution of
International Arbitration, p.9—10

LTI (FFCAE Amid 5 3 ——7E58 b [ E BR ik EHg e 2o X By E B ETE), CARAHR) 2019 4F 11
He6H,

See Enforcing Contracts methodology, The World Bank, https://www.doingbusiness.org/en/methodology/enforcing-contracts.
(last visited: Jan. 18, 2020).

S0 (AR B R EEBT M TA BEAE T e AR A Ty A i ps ), (AR BHR) 202042 1 6 H.

S AR (R BR T S b k2 S H A HEE ——M\ BNA v. BNB and another ZEiRi2 ), ( Fg a5/
fift ) 2020 4F45 2 191,45 74-76 L,
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@  See Report of the Working Party on The Accession of CHINA Addendum Schedule CLII-The People’s Republic of China, Part
1I-Schedule of Specific Commitments on Services List of Article I MFN Exemptions, WT/ACC/CHN/49/Add.2, 1 October 2001.
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® Gary B. Born, INTERNATIONAL ARBITRATION FORUM SELECTION AGREEMENTS: DRAFTING AND ENFORCING
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Abstract: Allowing overseas arbitration institutions to arbitrate in the mainland is a
realistic choice for China in the game of legal globalization and localization. The policy profit and
risk behind the choice will determine the development prospect of China’s arbitration. Allowing
overseas arbitration institutions to arbitrate in the mainland will help Shanghai to build Asia
Pacific arbitration center and optimize business environment, thus promoting the exiraterritorial
application of China’s laws. However, the implementation of the policy will also have an impact
on China’s arbitration market and produce corresponding risks at the administrative and judicial
levels. Therefore, by clarifying the dominant position of judicial supervision of the court and
strengthening the administrative support will help the local arbitration institutions grow and
resolve the existing risks. With the help of the reform experience of the rule of law in the free
trade zone, it is more beneficial to the amendment of the arbitration law and promote the opening
and development of China’s arbitration.
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Abstract: As one product in the legal market, international commercial arbitration system
has the mixed nature due to its composition of private products and public products. Therefore, it
is necessary to distinguish between them and to improve Pareto efficiency respectively. As part
of the public goods, arbitration rule shall be the focus for future development of the international
commercial arbitration system. According to the Tiebout model, arbitration system providers
should continue to increase their investment in the sunk costs of arbitration services. Under
the dual influence of the competitiveness of the legal market and the legal principles behind it,
the future of international commercial arbitration system will develop towards convergence and
standardization. Arbitration institutions should follow this tendency and carry out reforms to
enhance their competitiveness.

Keywords: legal market; efficiency improvement; convergence of law; reform of arbitration
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Abstract: To develop the arbitration of intellectual property, the construction of
arbitration institution of intellectual property is the important guarantee of building a powerful
country in intellectual property, and is one of the important measures to service the Belt and
Road Initiative. To build diversified intellectual property disputes resolution mechanism
can effectively promote the further development of intellectual property arbitration in China.
Absorbing the overseas experience of arbitration institutions of intellectual property can provide
some ideas and reference for the establishment of Chinese arbitration institutions of intellectual
property. Based on the considerations of expanding international influence and improving
multiple dispute settlement mechanisms, the arbitration institutions of intellectual property at
national level should be established. As for the procedural norms of the arbitration institution
of intellectual property, it will not only follow the general procedural norms, but also design the
rules corresponding to its characteristics for the intellectual property dispute.

Keywords: intellectual property; arbitration of intellectual property rights; arbitration

institutions for intellectual property rights; system design
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FLL B EWARE T LM KA 0 T FBE

AT G RIS WR . S SRR U TR B G Rl i R T AT LB
RN R ZE R G Al B SR A B RS ROFRAESE 51 BT IR e R &
/N B TN AT AL T A I A% B 23 B R AL T AT S RN 5 L AELIR KA
RER A 77 , AP AR BE RS B 3t 3k O IR 553 A28 Y ) B R 58 1o

Abstract: As the structure of financial transactions becoming increasingly complex,
financial disputes are also becoming more diversified and complex, and there are new request
on disputes resolution, such as diversification, profession and flexibility. Under the background,
domestic arbitration institutions have issued financial arbitration rules. The purpose of this
paper is to put forward some suggestions for improving the financial arbitration rules under
the background of financial reform and innovation, based on the comparative study of different
arbitration rules.

Keywords: financial innovation; financial arbitration rules; perfection
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MRS . I 2417 (Legitimate Expectations ) JFUAS R T3 EEEME S, © U0 T1E
LY. ERNWAEE R AR o “AIATUNT @, BASCIBEEN
“Legitimate Expectations” H1 “Legitimate” FEf# ADGETA AT “1E4” B2, 2K
BT CBEET (Legal ), “HBREUIRF” 5 “IEXMARE” JUT Rlm S, TR ZHTILEL,
T IE SR A B R A IR A R AR, MU “ SR IR —30 38
“BPERHE” X BRI P, AR SCE R CRIETUNT R I
2R

ARITFVAL, 5 RSA RN GHEENE ) (TRIMS ) S WTO 851 Bl sk
TEEARE & E PR AL SIS 1T, th E A RN TR S TR . s | AT, ARl
[l 3 i S AR BT AR S AR BT A ) R R B AN Rl B e S A A AR B A
XoF ] o A R A 5 9 3 AR 7R v BRI, Sl [ PR o 3 e A e 0 . A L B
WAMNER 28 5FIE S0 284k, 2R 18 [ 7] e 33 7 21 0) B R BB 1E AP A8 BRI, 5 1 1t
SRR F AR, R NI EFE R . AR AME B B g 2 AR 5 m
PR EOBGA 85T P ae 295 1Y [ B PR BE A S84 TS 22 0 (EARUE IR SRR 0 N i (4%
BEH B IR A5 0 AT DR LA S AT I LAGRAP , Bk >4 T [ BRdi v BB BRA

BN, 25 P BRI G I R & i AT I — B TR 5 AME o AR IE 2 4
FEME G R R TN AR UL D 25, 2 I — . A 45T, T [ 0y BF A K1 E (Lord Scott ) 1E
2008 AEFLA FIVRIE E BURF S PR s DR AR Y R B O Bz B AL, A7
W Z oM TG, PR A e B v 2 O SRR JCs R 2 , B i I Brast o8 i
BELETE 2228 TR O FIT At AR S 55 07 i AN 2 LU LA G A ™ 25 0 T AR BB &R
— PRI, ARG BE B - X083 W 2 B R O R T 452 | AP S A TE
TPl Z B X UERE , #5485 - JeH (Pedro Nikken ) 2010 4EAE 3L iffB
HAEZ PR “EUN AP S ER B A Bt & 10 1 L SO e 3 1 ST
P25 1 SL55 N R T e i BERFERAAT & A 54 1E” (Fair and Equitable ) —17]
(38 5 S0 ot R 22 B PR A3 3 o 1 5 | AT PR AR st SR I A 0 A 2 )
ST AL, I Z AR RPAFIE o A 24 [F] 2 A et AR I R i
AAETR , WhsR = BRRR L AR o AN 2010 4E gk 5 B (A P% ( AntheaRoberts ) FIF 5 -
“EEIRARAMEIECR H BEAT 1Y PR D AN 2 U, MRAR T Tt i v 1 [ SR B, oA S %
REE SR 2 M E Y Sk ©

@O IE4WIFF (legitimate expectation ) PRI IFATELEE RHIEIN , — A A U5 T 0 ] ik RIS [R5 5d v , I BRI 4%
F | HASHISEE S 232, Ik, h EATEOE I IR X — E NS 7O . S EDS : (OMRA TP S AIERE
FRUEREERPENT ), 8 (208 ), 2009 445 3 11,

IRV 7 (AT EE AU 2 4P ), 38 (2R ), 2003 4R45 3 .

See EB (Kosovo) v. Secretary of State for the Home Department UKHL 41, per Lord Scott, 2008, p. 31.

See Suez et al. v. Argentina, ICSID Case No.ARB/03/17, Decision on Liability, 30 July 2010, Separate Opinion of Arbitrator
Pedro Nikken, p. 3.

See Anthea Roberts, Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States, 104 AJIL, 2010, p.179.
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WIRER Y T MR S5 . 005 2 FEEIPR R 8 420 L IE S AR R 8 TR s iy 4%
2y 55, A Em A T A ReAZ IR D RE RN A

2003 4 Tecmed v. Mexico Z2H IR KA 5 A TERFB MR A AL &0 “ AR
HIPRIP . Fi AR R, VE BE2F 5 S5 V0 BF AR T T I RGA B 02 2 2 A 5 AN IE A i
SOREE R G 2 T W AN HE A R I N5 5 1 £/ 5 0 3 AR BT e 2 B A AR
Fo MERIELTRIE . “SMEBCGEE WIRE AR08 B AT S — 80w o X738, MR ST, 5
HMEIBCR B RN Y e AE I o G, 50T T DA S IR 2R 18 [ i A B A 5 48 B
R AR EOR AT B2 1 H AR, AT RIS HAR 50 sh il e KL, IS ) B 5 AR 18 [ A1 5 48 B
BORDRFE—F R, #4418 B BURN Z /T AT B8 507 BO/T AT 2 28 A E 4 58
A i, H 4 2 A 5 0 e TSR S 3 B, D) AR T T SO A AN 754 2 b sl
W St AR AT IR R B AT R/ 1T © AR JE B I TR TS R R R PR R ik s b X R SR
PR T 224 03 15 AR 250 P L2 S8 7 ) 3 L PIT AP e L TR 7 A R, © I 2 R, 2006 4F
Thunderbird v. Mexico ZX 1E 4 A RFE 200 8 M 5 R B AR E iy S35 . i B2 5 1k
SEAF HE AR B G AE H, TE IR 7R (IR A RS X ) (NAFTA ) HE
R AT LLE T LRI « 82977 B4 T R X 8 08 38 sl B e )ik 17—k 24 HL T kv 1
T, PG XMAT ST ARME , HAE 275 & 4R 2 )5 (AR IR i 25 | ot e ¢
o A B © MR RIS - FUfE/R (Thomas Walde ) 7 [l — 2 & R 14

BOLAAT T IE S AR SO0 i Dy sk R v A 67 S A PR, L 2 B R ) A3 A
TEEIAREY K. BrER PG R R TH, KRR 2R BEN, HErC 2o Kl
ThST P2, T LLSERE (636 AR 5 X EhE ) (NAFTA ) 55 1105 FHUE AT 5
WIERFE . 5 5 2 AR XS F R B S DR e R 5 5 2 A R 4K, HE AT L
B ZURE AP E SR O BRI AN LA 5 A IER IS O & T0rT 4 ik
TSR N . RIS AR FERAL. 40 2007 4F MTD v. Chile 22/ ke

See Técnicas Medioambientales Tecmed, S.A. v. Mexico, ICSID Case No.ARB(AF)/00/2, Award, 29 May 2003, p. 154.

See Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Pakistan, I[CSID Case No. ARB/03/29, Award, 27 August 2009, p. 179. it
FEEINN Teemed —FBUE T XA TG IEFRFIBFRIELEST 02 AR RERYHER .

See International Thunderbird Gaming Corporation v. Mexico, NAFTA/UNCITRAL, Award, 26 January 2006, pp. 147-48.
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See MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, ICSID Case. No. ARB/01/7, Decision on Annulment, 21 March 2007,
pp. 66-78.

See EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award, 8 October 2009, p. 216.

See Generation Ukraine, Inc. v. Ukraine, ICSID Case No.ARB/00/9, Award, 16 September 2003, pp 20.37. M I
X TE M 7 1 PRA i T RGBT 5k 29 h AR A B R IE Y 2D ST,

See Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law, 2008, p.140.
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ARTEA TR J7 2 55 A& LAAP A8 R AR B ZR T B AU . ek B A BURHE 2645
RIAVFATIE, MEE R — 5T, ARE [ S5 A E B T TR G, 5 — R4
WU AR S BV AT I, Fh 0 O IE IRV 25 . DRI, D3Rl g 0 B A BUR R 15 20
BEE I RN AN, e s E R R, © SRS, 2008 4F KR AF
PR8N FIYRBTHR4EZE ( Continental Casualty Company V.Argentina) N 2%, K5
HMERREE AT LLRIE IR R B P R AT REAS 1k — 1o AP BG4 25 1
ZAREER, DAEVI R A& R . il PR MEEXT IR R #7928, Hof A
A T | RS (R SR A A PR Ay 07 32 3 O e R B R B e . P ERBE S I “BURF R T
ARG A, 5 BURN MR BOR N — /5 ST O AR L, B 2 52 3 A Y 5 A
HATIE, FRATN Y S IR 5 B AR KRN E A RIS e S EACR . I, 4
FEl P 0% A L el I AR T R 2 R AT 7

IRV R BRI B AE A5 0 TR 8 B T B B S S A RS [R5 R B IE
LIARHR AR R R, 52 b, EPRA R AR S B — 0Ny, R 5 W&
Rl B SEBRIEAT , AT A B (178 25 P AN AR T X 4 29 B 5 A E R AR ey i,
I, BEGEF e | A I LK il 2 S Ay PR AP 2k BRI IS — B0 I
(R, HME P8 IR I ARG IR . 2 WL AL RS B, A A IE Y
SRR I R gt ST, JLF BCh ST I PR B R A Y B . QnBe) R0 78 24 204% ( Alvarez )
2011 AR R A CEIPREERE ) — PGt "2 A S5 AIERBA (FET) B
PESRIA ST EARGEF 0 SRR R 2 AR T [ [ S E 5 5 A A B R I 3
R AMERGHE T E (BITs ) RBCEHRFE G IR0 B E IR BE E kAR
i EBUE R FET 3R (0I5 VR G, 8 20T LRSS > B E PRk VR g ©

[l Brai e A xS 5529 ERYIESIIRET 5 R A R T AIE ST s
X AERTfF—308 . U0 2007 4F Parkerings v. Lithuania L 4R IR AT BURF ( Vilnius )
SHME R E BTy FEER ARG G AR, SR KM Yy, FEBR T EE
P RN A E TR R . BORE R 4% “WHE” (Hope ) JRYJE THW
2 ERY BT (Expectation ). $5%45 R —J7 IRy il GEJR T 55 —I7 N EATHY 55 .
W, A B TR AR 5 B AT SC55 B R A iU B T T APy IR . 52, A TRl
M AR BT 2 A 55 0 —Fh A AR A AR SR e i iR, T,
B IR Z A — 07 Hf N EFTE 20, R SR B N s B 20005t © a0 2008
4F Duke v. Ecuador 58, [EI PR P BEHG . “ 4R BT E R0 1 R & W) T BT, 2620 40

See Andrew Newcombe & LLUIS PARADELL, Law and Practice of Investment Treaties: Standards of Treatment, 2009, p-284.
See Continental Casualty Company v. Argentina, ICSID Case No.ARB/03/9, Award, 5 September 2008, p. 261.

See Jos¢ E. Alvarez, The Public International Law Regime Governing International Investment, RECUEIL DES COURS, fn. 431,
2011, p.345.

See Parkerings—Compagniet AS v. Lithuania, ICSID Case No.ARB/05/8, Award, 11 September 2007, p. 344.
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N ali A AR R RESRAS SR B U B A7, © 34N 2008 AFEFhEREELE Hamesterv.
Ghana ZHSRIM: “TE 4R ZAFTE S & AR ZAFTE J8 T4 A S ), [
PR P FEE 172 51 2007 4 Parkerings 58 I # A N SCHFIFAG 4598 A ZIRE" Jf
RS B IE 2430115 S TR LAY “FET 4R R @ S Ak, 2011 4R
Impregilov.Argentina ZHIRETE 2007 4R Parkerings ESipEs S=q/I8

R R PRAR A B e W, AR TE I BUR I A R s e HE SR
Hh FEHR B A BRI 552 LA 5 A TERFEARE TG RO/ . 2450 56 CE K5
AT — P T B v IO 22— 2000« 2R3 5 S A% 9 45 [ JF AN 2 AR g i S [l Bk 19 47
No @ SR, FE BRAE AR BIE AR B FTIE A e A B R G — R 1%
HRAG e | PRk | i S 00 A 29 IR T A4 1R T FAURUR] AN TE Y 8 58 & S o 1 i
THRLERE M2 . AU B R 75 XN, EBR P EBERE NAFTA Z5505 | & 045 5% 5 i
5 28 . TELLSE B B AR BT b SE RS TR “HBE R 1Y
B 40 2009 4F Glamis Gold v.USA Z&H1, SR AR T8 U skt i RitTh
A0 R4 B CHEEE Z S EARE, — RAN 2 DU O NAFTA 5 1105
o CRARFFIBARMESR K ) ZaB s AR 2 3 NI, A 2 LA E i3 [ NAFTA
55 1105 SR, @ TEMIETE T B 4R 85800 4 [l 5, 41 B0 8 AR SO A B A T4 T
Z MR PR ZR R R 2R 38 1 25 T AR AN A BN 2 TE RO AR I8 DU R 2 B A g ) ok
SR FPEVEA S IR A T T E AR, SR Ea s S RZibER”
( Contract Breach ) 2 “FZA2Z " ( Treaty Breach ) B, iR h#E R PLE L
Kyl = A EERPRETRIE , ARETH MR B B A0 MO E It — PR AT 5T,
AT E PR BT U R A S B ) B

(Z) EEEXERETR

1. IF 3 A2 0 Jh

“EIERBEERRT AR BTG WS 1Y, 46 AR 18 FE B AR S E 800 i 4%
B Z B AR AR IE X B R R TV N S S BOR S L B AN E SR A e
VEH B e e, @ A [ BUM 5 A B, SO/ E 3R E S 2 ik, X8 T
FAMEE R BRI NEIE. SMEETTE (EETEA) s S Ay
WEVFIE AR 18 FBUR ARG . AR IE RS B R I AR (HR IR T — T K i | IRk
“ZRFE” (Comfort Letter ), 7EU N AR IE A IR AP T M R AP SR SAR Al
REZHEML: (1) IHPFER S AR ER BN (2) ey [ BUFdEEUE A

See Duke Energy Electroquil Partners and Electroquil SA v. Ecuador, ICSID Case No.ARB/04/19, Award, 12 August 2008, p. 358.
See Gustav F' W Hamester GmbH & Co KG v. Ghana, ICSID Case No. ARB/07/24, Award, 18 June 2008, p. 335.

See Impregilo S. p. A. v. Argentina, ICSID Case No. ARB/07/17, Final award, 21 June 2011, p. 292.

EBEE  (EPREGOL ), B IR 2008 4E 55 121 T,

See Glamis Gold, Ltd. v. USA, NAFTA/UNCITRAL, Award, 8 June 2009, p. 620.

See Impregilo S. p. A. v. Argentina, ICSID Case No. ARB/07/17, Final award, 21 June 2011, p. 292.
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FoR VARG R (3) TEAMNGE BE MR HE A DRAIEZ A1 g5 A TRl [ HE i U
For; (4) R AR ER B EFR © HrhEEZE T A& FiddE EX R R R R R
VAR A Z2 RAEE b ] DLG RS BT 1Y IE 2R . A [ BUR A A S B S AR IE AR
RFTR IR R, W AT BEAS il S e 452 BT 54 TERR B bRE

I B 150 AP 30 B i 1) 5T T 2 S 15 A S A R A A B B AR IR . 1992
4F SPP 23 F] LAARE [ e S UM s 9 E 52T AR A 2 8 PR R BRSO S
VR EBR B Pty (1CSID) TR E: . B S NI T 1CSID ez 45,
i Z BEAE XS SPP v. Egypt Z/E k. FPRE BT AMHEUE 15 e AaNTE FFRi: b B AR SME
TR AT LA 2R T 35 R HE SR S R BT AR TR AR SR AR R IR Mk (f
FER I 475 5 0G4 ) WHELEAT o nl RETE LA B A A TE e R s n] i i AT
o WHEFRRARAF] THMER T . Tk, PR S e e mnigid 4k E U R 1y
PERT . PR AR SR AR T8 R N BUR = G D B9AT N TCAN B G AR [ BURF AL 1 A1
K, HAAMNE SR TTE S U E, 6 Z A st T e . AR Sk EANVE X B84 T 0 2
B ENYE T s8R K ms T B LOCTE N R BURAT N o 1% 8617 BAE s e i R
KNG, AHARERE BRI 1 AT bRk B L0 A C 4 1 01 Rr, @ e IR Z2 KR
( Dolzer ) i %%/R ( Schreuer ) 4% EEf# , E R4 oM EIA R FET B A TERY
AOPRIUE , $5 00 I SR 0 Y 52 B O PR APk S 3R TR 24 5 A DG 12
o TR ARG T AURR A , 2 DATE I AN E 45 5 35 w] LI 8 2R 1 ] O P A0 AR 1
B H R, @ 2004 4F Waste Management, Inc. v. Mexico 2 [E PR EE A S E HIE
U HATE SIS RN 4 A B ARG ) S Ak Y S B A 1 i S 7R 3 B i) iy A1 R 4 5 o B
Ht AR IE R IR, @ B ISR 5 ok 12T A E PR B AR e I 5 5 . 4 2009
£ EDF (Services) Limited v. Romania 5371, [¥ PR A £k AR [ BUR BRI A BE1E
T S AR T R 2 Y B o SN E R0 A BRAE AR IE U R, R ol
I KA I SRR AR A i, © BB T RN B A
ZHN LT A BN AE B B B AR AT AT T R, R AN AR5 TART A Y
Wtr . I PRA AR (11X BOS IR I H 2 S0, AN F AW (H AT A Fh S AL ) 2
BATRJE T E B TR Frs i AR IS R

2. FIB AR B AT AL

2008 4F- Sempra v. Argentina 2o FE B EE R T 2003 4F Tecmed 2 WA ST 19 )
WbREZ JG B PR : A 5 52 B AR 1 [ UM AR 0 PRIE T sl R 095 15 sl 5 i

See Impregilo S. p. A. v. Argentina, ICSID Case No. ARB/07/17, Final award, 21 June 2011, p. 292.

See Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case No. ARB/84/3, Award and
Dissenting Opinion, 20 May 1992, pp. 82-83.

See Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law,2008, p.135.

See Waste Management, Inc. v. Mexico, ICSID Case No.ARB(AF)/00/3, Award, 30 April 2004, p. 98.

See EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award, 8 October 2009, p. 216.
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BT s, 2 S B EOR Y I A R s AR A R B A A R L @ PR RN
AR 3B [ BT AR L BUM AR H AR AR IE R B R SRR B R S MR R E A E . “HIW
B AN 2009 4F Glamis Gold v. USA L fTE M« AR 38 [R B 18 0 HAE 1 20 B ERR
ATRRANE T —Fh MR, BRI IASMETEA . K, 3 Z U 0E XA TARL Y
ARZSFUESR & A0 R BRI . AR —IA T 58, B 2R AR 1A E UM 2 AR
M55 T8 B “HEA TRIRE . @ miiik 2007 4 Parkerings ZEit—2045 H . BREHAZ
FI) 2R 38 [ B AR A Fo ik s a8, 53 25 T8 [ IRE R 6 A1 $5E 9 (A RS $ R A 5 2R 3 [
(1) R A MB35 LU A O B e, W B8 5 i AT R E M 1. dRe
TEZR 38 [ RAE HRAIE e & B FR I TSIE T, 455 4R 45 4% 004 [ A E RS T s vl DLk ¥ ke
FEPEAEFH , 4 e o] LT3 8 35 A 0115 2 15 1 240 @ 2007 4F Parkerings 27, R KEIA
KA A (ARG B T8 5 AN SRR 0 i s ORAIE , J2 7 [ AT DL 35 ¢ 3 A i —
“WIFE” . B PR T R HERR X Fh T BEE: , R BER RN 2 i 4 A A0 S 1 ELARE T 1E
TZEAFIKT . Ui 2007 4F Parkerings 58 WP 2R3 [ 3EANTH BUR S5 MERCR & S0 TR A
[F]. 2006 4 Saluka 58 H4h E BG4 19 1E G IR AT DASRAS A A 0 LR 4m i Jo 75 LASE se BUR
g A B A B ARIEAE AT, © BN 2011 4R A RS Rl R SE R 2 b, Mgl 7E
NAFTA 58 T IE AR 2 5 I E S A1 T R sl B LA EE 15 58 ™ A6 A s AL R 1
BESRFF—S00 . NAFTA PR3 19 1E 2 BA T 5 8 D i i D ] o) e 4 0 3 T A0
A 7R B R 6 A B RIE BT P (1 @

2006 4= Thunderbird — 15 4E ML« FMEHE G E W VRTE REA S 3T 438 F prsor)
G R AR, ATV AT Z R A B AT T o BRI, AR 28 v o 4% 9 3 5 T
R DLEE VYRS R 7 0 At e R IR B R UL AT AR i AT . RS R
VOB )R AR S it . PRA A T % BT REAR R B b 4 e I 7 3 [ S5 VT
FFRIEENE A o PPEETHE T IE SRR . 280 50 R A RIS
AL B0 e AR P A B AL ELIF VA2 5 0 I S0 . (A F SR Rk A e
DA ) SN E 0 B AT NG AL T 5 B e s (FR s ) & AR
(ITE 170 @ X — S R SR A R e PR 2R . e R [ R30S
(AR AR, D 0] b AR T8 O TS R sl PRE SRR IE X FRR ] LU AR 2 A 5
IS IERF BT IR, AR IE R R R I 2 B R AR e 1

FNGE T LIS i A 2 AR R — PP PRIR s AR IEER 2 5 5 I I Y B . AR B
R A A IE 208 ks B R AR B AOORS A P , LG A R HURE 22 Ak, A RE S 4 FEE 24 48]

See Sempra Energy International v. Argentina, ICSID Case No. ARB/02/16, Award, 28 September2008, p.298.

See Glamis Gold, Ltd. v. USA, NAFTA/UNCITRAL, Award, 8 June 2009, p. 766.

See Parkerings—Compagniet AS v. Lithuania, ICSID Case No.ARB/05/8, Award, 11 September 2007, p. 331.

See Saluka Investments BV v. The Czech Republic, UNCITRAL-PCA, Partial Award, 17 March 2006, p. 329.

See Grand River Enterprises Six Nations Ltd et al. v. USA, NAFTA/UNCITRAL, Award, 12 January 2011, p. 140.

See International Thunderbird Gaming Corporation v. Mexico, NAFTA/UNCITRAL, Award, 26 January 2006, pp. 145-166.
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RS TORO . PR SR AR BRI 18 [ B Y B S R I Y LA AR B2 i
EME. —I 7R (Promise ) 4R MR 12 AR N AS I YR AL R L . R,
TERIBIE X LA SR EAHErE. WO — B SCRE R th 2 Mk
22X LRI R Fr O B SRR T T B R e A 0 3 T =l vt ) — e PR 1Y)
PR

1E 2010 4F Frontier Petroleum v. Czech Republic Zerh IR RE TR A T v LR E T8
W5 MR WS . (Fh R “ESA TR SR IRAL” R EEIA N, X
JFAE—F “Wif#” ( Understanding ), (U 45 # K 0 — M7 5, RN EZFAH SHEFEHIR
FIR “nIREME”. XPIEHME “IFARESAE AT ERUECY B B CHITE mynlEE
FERE”, IR AR T PR IR T IO 2 M. @ 2011 4F White Industries v. India
FOMERR G URPR . AR L EDEEAR BT A RK I B R K B AR S Y — A A T — B
Prid, KRG RE “IEE R R 22, HE NSk B R B EEA )=
T 530 B ERR R L — AR AU N R IR BRI I A A B2 B
SEME AN SR LIAR JOR 32 -5 28 TERF IS LA Y T S IR

DXBRE 19 F 52 ) X BT 4% 5% A 0 9t R B B AR TE X B FOR b ik
BB 5 R PR R EERAS PTG BOE AR OB AR . 4 2000 4F Metalclad v. Mexico
ZUFPHR IR a0 R Y R f G S, BO%H WU N BUR 2 & BT RTIE,
AH IR B T B — 2 i 1 P IE DAL T it e B BB AU B B3 S A T 43 9 3 DRI AN 75 22
B AT IR, T BOCY R B RIS A e VT UERI AT ] . B2 IR %5 07, 98 TOIE T A
Jajo Metalelad 23 w) ZEFEAR G NAFTA 275 11 B4R fhEk. MhaiE A S8 74 5F BUM 3 LA
A E PR A BRSO R S84 2 VT UES2 A 2 3 Metalolad 2 7) 7T LS
WIFBUN BB IR . S, e A E SR HEAPUSBEIRBUNE R MRR A1 A
CoA A AR St T g, R R 8 B BOR 5L A, 3 a8 i B T IE R I R 2 S
P o AT T LT PRI T Y SR 23 TR A & T HIE. © 2002 4F- Feldman v. Mexico
LAPEBENG AL P BAIE S 2000 4F Metalclad — %8 S8 V5 57 24 J) BRI ARSE. (5E A
TR R B ZW) AT, PRI AT 4518 . BUMX Feldman 23 w] IR RAIE 78 H 5t
SRR AR AR B R AR IER 7. ® 2006 4F Thunderbird SEAG AL 52 FL/R A (Wilde )
TEHA NI I R O LR T LA ] HA 5 8 I ¥ A E T
FEOE IR A TE OO R, W2 s g A Al e AR TE 2SI 7 BRI, TE S IR Y
INEPRERL o

See El Paso Energy International Company v. Argentina, ICSID Case No.ARB/03/15, Award, 31 October 2011, p.377.

See Frontier Petroleum Services Ltd v. Czech Republic, UNCITRAL/PCA, Final Award, 12 November 2010, p. 76.

See White Industries Australia Limited v. India, UNCITRAL, Final Award, 30 November 2011, para. 526.

See Metalclad Corp. v. Mexico, ICSID Case No.ARB(AF)/97/1, Award, 30 August 2000, p. 89.

See Feldman v. Mexico, ICSID Case No. ARB(AF)/99/1, Award, 16 December 2002, p. 148.

See International Thunderbird Gaming Corporation v. Mexico, NAFTA/UNCITRAL, Award, 26 January 2006, Separate Opinion
Thomas Wilde, p. 32
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— E BRI 6 K R 0 — ek i s B sl i A b TR 5 B — M P BUR A
IR BB BB 5 RN URIE R I R AR A . PR BE X Z A T AR [FI B A3, 4
2007 4F BG v. Argentina 217, 25V 50 ERFIBZFHEAR [ LA S AR T R 1 o2 4 BRVA KL
PR LR R 110 o Al B 4t S BT AR A 5. 8 o T I v 5 25 8 A DA% 9% AR 24 Z s i 52
25 A 1 L BT RR A SRy i [ A SRR AN Rl AL AT A AR B A ok A R AR08 3 i
AR TR BT A L A . XS BRI Y IR Ml R S A IEREE Y
LA XME LATPAR X T A3 11 5, 28 0C F1 22 A0 02 B T TAA ORT A1 5 7 B R T 8 1L 11
FALR IS S, @ M 2004 4 MTD v. Chile Z2H, iz iz 52 18 M8 S Ge v % 9% 5 BF
ESEEI U A i ) LR T R = - € 77 B S A O NI P VT E R = A S I =4 5 )
BRGNS AR TR PPAL P 0 B R RSP 5k 2647 R 2% I . @ F
41 2007 4E PSEG v. Turkey — 58 Hv, 2R3 [ 5 J3l AUUCH 5% 5% 1) BOR AN BEA OE 24 1 Fp 2
VRAURRAE . T YRR A L SCESRATBORT Mg AR ( Promise ), HIEK NG LA EHH.
P2 FIRAH,” hEE N, T H S ) — e P AR SR BOR. AR —
Ffr g v 2R A 4% 98 3 I R, R RE DRI VR4 300 H — 2 BUS ) 7, @ 2008 45 Continental v.
Argentina 2 IR MG M PIAR 42 1) R id——3EER B AE PR 27 . “REL¥ (Cavallo)
P Y B LE Z0 T 75 B —— RN R BR BT T F S dsi] ™o PRk BE TR 28 TA e TF I i T
B A SR I 2 P B TV 25 5 A VP T S I R MR A DG M LA SR R A AR B AT, 77
BRI R R G AR E . (Hi e AR n . RS BOATE A 7 I
FICEARME, © [FIFEE, 7F 2011 4F El Paso v. Argentina — 317, #0505 215 H Pl AR 42 &
48 5 W BT W E 25 0F, 48 & “HIE” 2 i SEBUH R e e v . e
fgiy: HEMEARNE S TR AN, R HE B ARz G s —14~
AR — BRI E A B R R RNREGA I, RS TARMGE". R
B PPERE AIA IS B AT RE S A1 ¢ 5 B BTAR AR5 N 0%, (R T AN A5 T 1) S M L5 5 25 A
AR IE EAHE A T AN B L B R AR . AMNEHR R IR L St e
(] H, R TR BT A A B AL, BURFAR T 12847 3 B 2 i S L I 2%, S AR
PHEE Y FZRHIE , DRIERR R AR B O 4. H RO 003 B, 2847 R B i
5 E PR R P I E B E S 2R SR TR E . BMREEL TR
IR, MR 2= AR5, B, FRATAS R T B A B e LU AT i A
X7 CBREGE SR EETR (Incitements ) ANRESE T 7% ( Commitments ), AN fE)™
AR S IATE AT 2 VR IE RGH AR BT E R

2011 4F El Paso v. Argentina 5% B985 55 0L 09 i J5 — Be gt an T [a) . [ K 8] )2 K

See BG Group Ple. v. Argentina, UNCITRAL, Final Award, 24 December 2007, p. 300.

See MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, ICSID Case. No. ARB/01/7, Award, 25 May 2004, p. 63.
PSEG v. Turkey, ICSID Case No.ARB/02/5, Award, 19 January 2007, p. 241.

See Continental Casualty Company v. Argentina, ICSID Case No.ARB/03/9, Award, 5 September 2008, p. 252

See El Paso Energy International Company v. Argentina, ICSID Case No.ARB/03/15, Award, 31 October 2011, p. 392.
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R A G FR AT Ay BRI 75 ] DA HETE ] T4 % 5 I KR i . X Al BE
TSR ] 5 o) 45 9% I A R 5 B R0 B R v A TR A A R — R AN ] 19 7 =X
2006 “F B ( Michael Reisman ) FIFE#=55 JE ( MahnoushArsanjani ) X} SCHFE H . “ 2R
TH SO WS I ANGE XA 2 I B0 B BB SR e Rl I IR o AR [ W22 H
I BOR T 9 200, 3558 & A AR BCHR T $e vt th g, © #es E 5 BB A G
BAIOAT AR () S A g e PP B T 452, A A B (9 Ta) RO AN A ), @ 4k
Ji& (R B5E 5 ] Bk e A i R I R, B4R S T 2006 4RI G [ [EPRiE 2 4
(1 B S B 5 R ), A S BN SR 5 A G B AT SRy e 2 8 i R ) 4k
FLEA SRR AR SR o Qi b, Al S i ] T P80 TF S T e X S 8 1
El Paso —Z2 By b H 4 S IR In R my Jr ik, RN BN E 58 2R 0T AE— 450k
A, BT ZRVFAASE SCESA R R] . SR, 18 A DG B0 S 5 A — M I PRk S 0], 531
JE 2006 A [E PRk ZE s i R0, B R0 E ] BRI E ORI EPR I U5 XTEE
P HITEERE e I, A T B BA MO o R, A B S sz i T HAR R AR B s ny A
HRAAE R TP AE b3 — ZR 9 S P R 1 2 35 S U 02 PR U0

M. EHAFERNAZ RN PENET

TEFE PRBEGTAR RSB, BPTE I EAR T | 5 28 IE Rl 2 sk LRI HE 301y
HRR VPRI EBE N SRy | IF BRI S B T A, fESCizm , fRam i
PO IE SRR TARIE R 55, 4% [ CAEAR R AR (H B AE AR AP bR i
AR (R JRTA , AR SCRRERE AR UR 2 O 37 SRR g OR A | [ PR ) B K e S5 A
JEBEAT 73 AT , RAPE B I IR A TR k. (H i T S 2 R IR TR A A Y
A, HPN Wb R e LI sAIGE— o DRI, 7 AR SR 24 e I A 2L ] o 45 % AP 12
FRESeih sh I i G B AR L 2L

Il P 5 A AR S B X Pl R R R B i AT S 15 8 IE A I AR A S8 ) 1k E
17T AR, 255 SRR TR S S8 T A9 26 A F R4 T 5 AT, 3002 S B B 0 SOA b AL
BRI BTRGTEMNIE S0, E LS R LA T IR T W i E F5E
— IR EIUE , BUA N2 10 E PR T 2R A IR R L FRE AL . SEPR Y [ PRI B B)
BB AR TE [ BOR AR 2 05 BB G TR B AN B MU IR, A

See W. Michael Reisman & Mahnoush H. Arsanjani, The Question of Unilateral Governmental Statements as Applicable
Law in Investment Disputes, in VOLKERRECHT ALS WERTORDNUNG —~COMMON VALUES IN INTERNATIONAL LAW,
FESTSCHRIFT FUR: ESSAYS IN HONOUR OF CHRISTIAN TOMUSCHAT 409 (P.M. Dupuy et al. eds., 2006).

See Mobil Corp. et al. v. Venezuela, ICSID Case No.ARB/07/27, Decision on Jurisdiction, 10 June 2010, pp. 84-96.

See the Guiding Principles applicable to unilateral declarations of States capable of creating legal obligations, with commentaries
thereto, in ILC Report on the Work of its Fifty—Eighth Session (May 1-June 9 and July 3—Aug. 11, 2006), U.N. Doc. A/61/10,
p367.
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HAF ARG P S A TERAE . AR B i s AR A TR, o s s & b Rk i Ah o
USRS A AL IS TR B & A ANEHR BT AL TR sh 7, Ui Y
Pt g 25 F BB RAIR IR, [ 2000 4RI, 1CSID SZ3LHE T 50 4S5
FUFARE E AR B3 b — A 0T AR B E R AR B PR 5 58 3 1 1 2 1
fifo 2003 4F Tecmed &2 1CSID 183 1Y 15 A ATE AR DR W IR TR 09 AR 58, Az
] T 22X B 1 1 G IR T DACRAP, AR 20 ] B 2k AR B A, TG i S ], 15 A
FREE AR LB B UL ZOR AR IE SR . R T 2 R AR e th B S R R R
IE AR R RR

LR 430 IR Ry SR AR 22 e, R 7E 58 rh SRR R A8 1 2 AR 19 A
PR B0 b [ BRI [ R AT NS T — RV, X T RS EUM AT R
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Abstract: The concept of Legitimate Expectations is derived from Anglo-American
administrative law. A lot of investors constantly appeal for the protections of Legitimate
Expectation in international investment arbitration actions, the Legitimate Expectations are
not stipulated in the investment clauses of bilateral investment agreements and regional trade
agreements. The international investment arbitration tribunal resorted to general principles
law, gradually expanded the connotation and denotation of Fair and Equitable Treatment, and
interpreted the judgement criterions of Legitimate Expectation based on individual cases.
The governmental actions of host countries are categorized by arbitration tribunal, there is a
convergence trend in the Legitimate Expectation rules.

KeyWords: Fair and Equitable Treatment; International Investment Arbitration; Rules of

Legitimate Expectation
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Abstract: The contracting parties may agree with the governing law without specifying
whether it would apply to the arbitration clause in foreign-related commercial contract. Whether
the agreed governing law can be applied to the arbitration clause has become a controversial
issue due to the ambiguity of the laws, leading to the inconsistency of court judgments. The
relevant judicial interpretation which took effect in 2018 explicitly excludes the application of
law of contract to arbitration clause. By sorting out the connotation and purpose of the principle of
separability of arbitration clause, and in combination with foreign legislation and case judgment,

this paper refutes the prevailing view that the governing law of the commercial contract shall
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be strictly excluded to application to the arbitration clause because of the said principle and
proposes a new way to deal with the relationship between the governing law and the arbitration
clause in order to give some suggestion for the revision of the arbitration law.

Keywords: governing law of the commercial contract; governing law of arbitration clause;

separability of arbitration clause
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Abstract: Based on the empirical research methods ,this paper summarizes and analyzes
all 458 cases of the outsiders’ application for non-enforcement of arbitral awards published in
Chinese judicial documents since the implementation of the “Provisions on Certain Issues of the
People’s Court’s Handling of Arbitration Award Enforcement Cases”, to demonstrate the current
judicial application of the system. The study found that the current system of applications for
non-enforcement of arbitral awards by outsiders presents a small number of cases, a large amount
of subject matter, concentrated legal disputes, a large proportion of rejected applications, and a
high appeal rate.There are also problems such as imbalance in the parties’ power, the dilemmas
of theoretical and realistic in judicial substance review, insufficient effective supply of related

systems, lack of follow-up system design, and incomplete remedies for the rights of the outsider.
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This paper argues that, the corresponding way to break the situation lies in properly setting the
threshold of relief to prevent the abuse of relief procedures; scientifically allocating the burden
of proof to ensure that the parties are equally matched; rationally designing relevant time limits
to achieve efficient dispute resolution; guaranteeing the supply of the system to make up for the
missing link of the rights relief of the outsider, so as to give full play to the practical value of the
new system, to achieve the balance of rights between outsiders and the parties to the original
arbitration, and to achieve a positive interaction between justice and arbitration.

Keywords: arbitration award; non-execution; outsiders; right remedy
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