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Abstract: In the outline of Guangdong-Hong Kong-Macao Greater Bay Area development
plan, it is pointed out that Guangdong-Hong Kong-Macao Greater Bay Area is an important base
for national scientific and technological innovation, bearing the important mission of national
intellectual property power strategy. Intellectual property has become the top priority in the
construction of Guangdong-Hong Kong-Macao Bay area, and the coordination and unification of
intellectual property protection has become the key link. Intellectual property rights protection
includes prevention and post-dispute resolution. Because intellectual property disputes have
the characteristics of complex interest relationship, strong technology and difficult to identify
infringement, they need professional intellectual property dispute resolution institutions. As
demonstration of modern dispute resolution concept—multi-governance mediation has become
a new force, in what path and mechanism of intellectual property disputes mediation to benign
and orderly development, becoming an important topic. In order to improve and enhance the
status and credibility of mediation institutions in the diversified mediation mechanism, combined
with the complex jurisdiction of Guangdong-Hong Kong-Macao Greater Bay Area, this paper
discusses the establishment mode of mediation platform based on the organization theory, and
draws lessons from the experience of arbitration to resolve the inter-regional legal conflict, and
realizes the docking of mediation mechanism in the aspect of reintegrating mediation rules,
hoping to be beneficial to the settlement of intellectual property disputes in the future.

Keywords: Guangdong-Hong Kong-Macao Greater Bay Area; inter-regional legal conflicts;

intellectual property; mediation mechanism
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Abstract: The Singapore mediation convention formulated by UNCITRAL provides a legal
framework for the cross-border implementation of international commercial mediation settlement
agreements. The ratification of Singapore mediation convention will have positive significance for
the development of domestic commercial mediation, but it will also bring impact and challenge
to the domestic legal system of commercial mediation. At present, China still lacks specific legal
arrangements in terms of special laws on commercial mediation, implementation mechanism of
settlement mediation agreement, operation mechanism of individual mediation and qualification
identification of commercial mediators. For this reason, the domestic academic circles have put
forward some legislative proposals, such as amending the people’s mediation law, integrating the
amendment of the arbitration law, integrating the legislation of the civil enforcement law, and
formulating the unified mediation law, but these schemes have different degrees of limitations.
Comparatively speaking, the legislative strategy of “administrative regulations” followed by
“general laws” not only conforms to the current domestic legislative practice, moreover, it can
realize the docking with Singapore mediation convention more smoothly.

Keywords: Singapore Mediation Convention; commercial mediation; cross-border

enforcement; legislative choice
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Abstract: Smart contracts built in the blockchain are quietly revolutionizing traditional
transactions despite their questionable status under current law. At the same time, disputes
regarding smart contracts are inevitable, and parties will need means for dealing with smart
contract issues. This Article tackles this challenge, and proposes that parties turn to online
dispute resolution ( “ODR” ) to efficiently and fairly resolve smart contract disputes.
Furthermore, the Article acknowledges the benefits and challenges of current blockchain ODR
start-ups, and proposes specific ideas for how designers could address those challenges and
incorporate ODR to provide just resolutions that will not stymie efficiencies of smart contracts.
Nonetheless, the Article also raises pivotal cautions and questions for ensuring the fairness and
transparency of these solutions over the longer term.

Keywords: blockchain; smart contracts; online dispute resolution
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Abstract: At present, the Arbitration Law of the People’s Republic of China has not
established a review system. There remains problems including lack of legal basis, unclear
subject, inconsistant scope, and unclear procedures in the application of the existing review
system in China’s commercial arbitration. This article mainly studies the legitimacy, status quo,
defects and improvement paths of the review system. The article discusses the basic content
of the review system, including its background, definition and legal basis, expounds the value
balance in the implementation of the review system, mainly discusses the feasibility of the
parallel existence of the review system and values including respect for the autonomy of the
parties, and guarantees the independence of the arbitration tribunal, and then analyzed the
current situation and defects of the review system, and put forward corresponding suggestions for
improvement in response to the above-mentioned problems.

Keywords: review system; review scope; review procedure; review subject; arbitration law
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22: 4, 2006, pp.501-520; R. Mosk and T. Ginsbhurg, Evidentiary Privileges in International Arbitration, International and
Comparative Law Quarterly, Vol. 50: 2,2001, pp.345-385. ( PUERIRANZ P 22 (8] AR 0, e Bl Fn e vk 22 1 A4 AU
P FE R AE SRR A ], e 5 o S 388 TP RPASGIEAS AL A 1 0 B 22, (88 S [V A TR AR (1 R AE 45 SR mT
BEARACAH] . )

(D P. Ashford, The IBA Rules on the Taking of Evidence in International Arbitration: A Guide, Cambridge University Press, 2013,

p. 147.

Supra note 3, at 228.

@ ®

Supra note 17, at 145.
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ALFERE TG 7 AR [ A8 1T BESE AR — [ BRI IR R ROY B A R
FIWOEAR IR T WU sk E PR A LN ISP DS " A — 2 FRE S E N, an
SEIE PR AR YR E PR A L 22U L | EI PR AR B e T B, HARE 7T g2
Y SR BN R — M E PRk R o X B (v T LA R H AR
T G N KRR TEIZRIEE T A RO R, FE A 2 A5 0 Y e MR R 7 rh s 2 HERR 12
B E

A RBUREHE I S A6 = 2 FATR X B e BOR USRS £E R R Y b3 AR
PEHEBRVE R — I O A5 3] 78R T 1z 8232 W BE , N S 78 I Bn A i 1 rh i 28 ) A5 i 2
AR, BMEAEAE A CIBA BGIERLN] ) 8 9.2(F) BeHERRE HATE LT, B PRk b
I AR NI AR T AT B RRR R 25 o DR AP HLAT YA REURR I P UE i 3 — U 7 6] s Ak
R B — 00 [ PR i 32 AR B — BB 5 @ LR B0 SRR 3 4 4115 3] — [ IR B
PRIECIA LA AR H ] PN 7L BN AR A T, O HIZ S B IA 20 28 10 3 Y H A28 i3 72
J¥5 a, 9.200) XZEUER R I I EE N - BRI WA 1Z B
F W SR IR S HEBRIZ ISR I 2 R P AR 0 e, T ELoR e p9 A 38 N 2, i
SEPREE N A B B DR ST o SO BT T e e o 3 v, L e 4
PR S TR AT ATHE 5 1 H b ] DI G IR 5 () HERR | i i e A R 1y 2
PORNRLIN FR VY R N B A A . Gl P T Rl zs , MPEREELE Bilcon v Canada
U BUA BUBGIEE FFRAR IR R —FF “EBASFRAL (qualified privileges ) I X5 “4
XHEFRL” Cabsolute privileges ). @ AL “H R HERL” RIHE I L AP EREE A N iE 24 09 S0 A
Fa AR, 187 75 2 AE B I A8 LB BUBIE S T A — e AE MR E B R A R 1Y =
SCL AR 8 IEHE AR B B4 J 1 B AT AR i A RRAS (AU / 7 P [a) 3
fEHRL ), REEA BRI UE A AR BV A AL IR E S H T 9.2(f), A T fE
FENNEREAT M 1T 32 B RS , (H e 2B A MR I &= KA AR HERR e 1tk
Pii, MBS B B hE M0 5 08 SRS 22 K A B - T oA 5 1 T 5 e ik
YL AL T R B X B BRI 7 B SR B E R T ) R
Flo @ Xt BAR SO AE T SO T LRSS

7 E PR P SE e b, BOG USRS 2 4% 5 | Pk $ i, Rt 325k 09 24 B ol iE 2 F
ZH, BRTAT VLA IR, “ATERIGR T . “BUMFRE” . DRI | “I
TGN BURE B 5. BIRA HEZ (HE H AL [E] ST T DO [ Py A I > R
MK [ BURFLSE B24 AR o PR ER B8 F AN S PR 44 SURTEA 9.2(f) IRLAE M HE

1d, at 166.

Supra note 4, at 194.

William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware Inc v. Government of
Canada, UNCITRAL, PCA Case No 2009-04, Procedural Order No.13, 11 July 2012, p. 22.

Id, a1 27-31.

Supra note 17, at 147.
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] B AR 7 o 3 R R P 4R B R

YAy SR AR G0 2 (O R B H A TR T BA LM
ZERER

1. B A Ao B R4 A E R *

EOG HUBGIEYE 2 1 9T B PRI G ph R FE Iy v, OF H— e 2 B K — g 5 | AR E
BRI AHR TSR g R e, B PR ERIE I FoR A Z B NTE AR, fRge e [ 754
F KT AR A PR 295 B, [ s A 2R e v iff e e — EL AR SR I 1 38 FH VA — 25
ERIR PR BT T, B S h o 35 000 M R SR A R R P I, SR 5 AR )
JoT RN ZE 8 et s i P A o R S 00— e FH A b 2 RN A U, SR =R I BV AT L ey
PR EE EL R el I (voie directe ), ® o nT LIHE 3 38 FH w28 IRV 36 428 048 FH 25 ) 7
5E (voie indirecte ), ® Xt F BUIA HUBRGIEYE 1938 FHI AL, PR % MR e 76 2 rh #1240 I
KA FA BE ST 43 T, T30 AR — 38 PRI 4% 9% 4520 (I P9 ik DL [ PRk —
SR NAE N 2 )2 A R GURAE R Y. Anay SOk, PR o ik o A R —
I 2% HUE A R [a) 8, A [A] 5L 28 0 I AU RN SE BRAE A AR T Th R Iz A e, BN
P e E PRI e LA AT P A B AN — T2 . @ %N & 2 R IR T =2 18 -
B BT PERIR R ARG R R A CHEARMIE” (delocalized ) A “AHifL”
(localized ) &7, XHPFEBE AU FPeE 1T HATEH 7 URARR] ; 255 = | B bRt
FRA W T 1 A EE EL R R TP BB AL, fPEE F i B AU LF AN 32 ok )
PAMEAu] il BE B9 290, 3k — s AEARAS o AR AT R T W 5 5 26 = R PRtk (g
PESRLNIE IR RE ) AR BRI DL RS A R ve I 2 ootk — AN AT ml B
PR Z AT A 2. @ S TR iR ) PRI AS SO A BRI

FERKAERE 50T, I PRBE e gl o P A 3 2 100 s 1 PN R [ o 1 [l BsF 3 FH 1)
FR€E o X “AEAHLAL” 0 [E PR AR ok, 2 ICSID P e s B — 56 [ R i
#E (Iran-US Claims Tribunal ) HAPERAR 7B T — M AR A&, FEAR 22 (3 b
RO, L B TR BB A (AL AL ) Z A0, X PP PR 5 5 0 75 18 F A
bk A R B THE K LB Y B s E (G AMAALrETEihER ) wikf

it CIBA SGIERLIN ) 9.2(b) i JLAU (Y B HaERE, Ak, CICC AP ) 58 21.1 SR Bl 7 B ek,

X T B e MR R B 47, 2 0 Linda Silberman and Franco Ferrari, Getting to the law applicable to the merits
in international arbitration and the consequences of getting it wrong, in Franco Ferrari and Stefan Kroll (ed.), Conflict of Laws
in International Arbitration, Sellier European Law Publishers, 2011, pp. 294-305 ({ B4 52 Sk i Smiuik ) 45 28 (2)
LRI EEIES S = Sr )

@ ST FE PR A 1S A ZE A 198, 2 00 H. E. Kjos, Applicable Law in Investor-State Arbitration: The Interplay
Between National and International Law, 2013, OUP.

Id, at 2-7.

Supra note 27, at 44-59. ( FTHEAHATER L 6 TCSID 1 Tran—US Claims Tribunal P53k WA 4 [ FRib bk i, )
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S5 IE AP A TR “EPRE T (choice—of-law ), @ fR A —35 435 M U] ait fh %
TR T E TR RIS I A R T AR 3 e 3 FH o 2 R B A e @ 24
% S5 2 AR I [ s 3 P (] P 55 o ks R i A3 % s, 4911 - C1CSID A2 ) 4
42(1) 2RI AR SR, @ SR P P e FH 6 1 O A T BE S 83GE I 4 3 [ e A, st
A BB T SR AR B 0 R 5 R0, R FRT PR bl 3 6 5 FH R vT RE 2 B8 5 R Bk
FAR V) B AR TE [ 07RO S ANAE A I PRk T U AR B A B DU T e e A B
(AP, DRI o A A 0 3 B A Ay [ BB W A A v g Bk ©

S PO TS BT SR (938 P R 88, AT 38E 25 32 BIER A B RR s 52 . 2
PR A A FH I Pride ik, AR ELAAR A IS /3R AR SR AT T o R ] A 9 1 38 P O
FIE— MR DAL . BN, 18 Wena Hotels Ltd. v Egypt %, HE J7IA 35 ARG 5
FHHBIAT Ryt J T OERBE AL (EI PRk AN S i, ki FH 1 PR v R B vk o PR R
Ji oK, 352 K 1] 1CSID AFRGER 25 51 2 DA A3 3 2 75 TR S sl e 4 b T 48k Hp it
FERZe A 255 ) R [ e Be 1 (TCSID A2 ) 42(1) 450938 - ke A7 A Jm] if
8 FE PRy FARTE [ A, AR = A AN IE A 7 R, I PRyt n] LA ST 3
“UNSRA E BRI RR I AT AR S ] 8 F 3 o7 12 51 2] [ B i A Pk A O &R I i
PG RN “Wena FHIE” ( Wena Doctrine ), WA PRy il DL B 366 T HAT < brgr:”
AR BRI EAL . J5 R Azurix Corp. v Argentine Z8h Z NIk iE— AKXk
FEAAT 3 S A% B8 SR 2 I SR, AR A 45 D7 & A il 1 %2 55 B Il S, A 07 3 2o 3 FH AT
fl E A E Pk, T Y44 MR E PR A ik (dE EPRE—B 0 ) X5 AH DG 5000 H 444
I e SR T e . @ TUSCT PR EELE Phillips Petroleum Co. Iran v. Iran ZEhiiF
UL, AR AT “EIBRARE” B I0AT DL EE PRy i R e g
] By ke | 2 PR MACS M TP A 1A I 7 1 7 A B B AT AR T B8 R 224 T AN 2SO AR
HE 21T AT A TR H A . Mobil Oil Iran Inc. v. Iran FEHP 0] LI HE R B M B
AETE PR RZ IR o 8 v, TG S B B A (R R R R I 7 4 22 J ook, Ak
JEAETE IR IE R IR TR, DX 4 TR AN [, AR X il A [ AVRE R BRI

1d, at 61-63. (Kjos 128 1 X T PR h#E S 75 A L5538 HTh S RGBS R LR A SE B, B S e I T, IE
PRATRETE LD b AR 1 P AR )

Id, at 80-82; See also Supra note 26, at 294-305.

Id, at 95; See Antoine Goetz et al. v. Republic of Burundi Antoine Goetz et al. v. Republic of Burundi, ICSID Case No. ARB/95/3,
Award, 10 February 1999; Tecnicas Medioambientales Tecmed S.A. v. The United Mexican States, ICSID Case No. Arb (AF)/
0072, Award, 29 May 2003. ( FhERJEEMCHE £ 7 2 29 MR E Fepeds I bRy CJ5I00) ) a3 B S asl b A S 1] )

Id.

Wena Hotels v. Egypt, ICSID Case No. ARB/98/4, Decision on Annulment (5 February 2002), para. 40.

Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12, Decision on Annulment, 1 September 2009, para. 146.

®®

®6 e

Phillips Petroleum Company Iran v. The Islamic Republic of Iran, the National Iranian Oil Company, [USCT Case No. 39, Award,
29 June 1989, para. 75.



] B AR 7 o 3 R R P 4R B R

(R >R 2438 AN [R) B4 A 37 Ay, DR LM A0 g ey e B T St Je — A [ A, i
JEAT LS TE R . RIS — 3005 (8] BACR] ABAE AT A B A e 2 2 A i e B
EATH L, YRR RO B AR X G, AN Y R BRI A R A R
T8 R, I 2 4 R B e X et A 7 o B, © SR AR ok S 5 7S AP E T AR HiE
(A 1A o Sk e 2 53 P I B e T/ AR 1) ] R 2 s P S RSB . Kos XTI
S Ry AR IO Y 2 Wb DA A S M R A A I B | 7R A R e Ay SR ] A
PP E PRk T DA E RS F.

IS SR AT LR 1 B BB IE B T oK A 18 VA R PR M SRR, O R i s
HRAGEGEA “EPREEE . EEINRIZISERN SIHA “EPREEE FmZ 5],
SR ] AN, BBy R e 17 R R B K O RIS I A B vk AR e O ELY
K3 — T FE EIPRAR AT BRI 25 S 2R 8 AR B B R $H 0% [ B S5, SR A ez A3 FH L
25, 8 TCIERUE D — A5 B, R JCIE R UERR T 1E Lo & A 61 Sk s 7 )
A UG AE A AU A5 B, R 2B LT I PR P22 25 e i R AN A7 [ N I 2
o, T iE  E PR . 78 Biwater v. Tanzania 28 AT LU HE 1976 B iz 0 %5 18 1 il
FE PR, AR EE A ISR IS A AR LA 1967 4 (B EWAEIEEE ) FRAHE “2
HF 25 F4 AL (Public Interest Immunity )” A F R 28 H H AR 4540E . AR S 1CSID ik
JE AT TN, 3X — KRR 22 T A SR A ESE R ERR T A U
FRC R A EE R EPR P EE , 52 [FE B A L TR PR A AR AL
FREAE—E TR RITUT . X EPRALR E R BE T A 55 ARMERG, 753X F i
BN —E g HE S A ERIZE” Al “SAREBUR B ER RN EER” AE R T H
ELMSCUESE , i E SR it e T HE PR 55, PR R R T F PR ST e .
R IE A3 T AR L [ N R TR S R A ET G CEIPRIEBEREY ) 55 38(1)(c) T A IEIBRIL
Il B e B B A IS NS o R R TIE B T = R T T L 37 NI R R (N S P N S B ES
TR AT I PR T A 55 A SR " @ (i e i 2B ] 1 HH R 5K A BT Y <A 3
Flas e  ICZE AT AR BT E AARRIGE” BCSTE “HX AN E 2 A i AR
WA R P 37 AR AL, [RIES, 2R —J5 8% fev/r B AT R e, ] By X 1 45 9% e R 4

SRR RGABER SR T R 2 BIE . IEIR A NTE (1CSID A2 ) FIBGAHH
ZROVT R B AP A B R B i B R A B ) [ B 55, $H B 5 | E ki 4E
AR AT N B R T (MR AL ) 5 27 FHaE i 55, B, 7TEAR

Mobil Oil Iran Inc. and Mobil Sales and Supply Corporation v. Government of the Islamic Republic of Iran and National Iranian
0il Company, IUSCT Case No. 74, Partial Award, para. 58.

Id, at 73.

Supra note 27, at 235.

Biwater Gauff (Tanzania) Ltd. v. Tanzania, ICSID Case No. ARB/05/22, Procedural Order No. 2, 24 May 2006, p.8.

Id.

Id.

®PeEe®® G

75



BWEMNR G HE 2021 4 2 1

Z IR P SR TR R AR F 5K A IERJE WAz B PR,
AT 438 F PR . BRGNS [l 2% 08 T 30 [ iy [ vE e (s ST ).

1£ UPS v Canada — &1, AR EE1E 8 BRI K48 5| AR % 39 &0 1Rl 4
R i, Wi T A [ PREE I R ARE N I 2 RPN E R AL A
FEIAAAR” g A4 7 377 i A N PRI ZH B0 DR 10 s RH B ) Ao R X BURT ST
iz dE SRR AT AN AR BRI — ), AR A B LU A AR 1 Y 5
FHREE RS N 50 IS RN BESZ 25 2 H B, oo AR I 38 HI AT
AR ATl B KA © B RIZ Z fJm DI KR BEXH RS T 0 A% Ry R 3
] 732 B A3 5K AE AR BOA BURIE I 1 HERR J7 T, 48 531 2 24— 7 MR G el A 4R H A
TR BB HERR IR I, 12052 04 [T PR A8 e WY 01 1) 2% SEOIN 2 R A R A [ B T 1Y
e

BRI, F A EE W R R R E ., Be b, 7R AR e b [ N A
il T 25 2y b 2 07 BOR] SC55 7 TS B Al A . @8 4, 7 ] ik A ] PN 3250 1Y)
S, T PN A T R B AT A RE AR R W7 FRATT AR WA 91 X6) S 1 A T U B AR E
Generation Ukraine, Inc. v Ukraine ZEHigid , “fE FHHR AT 9838 X HAR B AEAE B 1 HE
AR A B2, BRIE 3 AGER] A AR 7R B AR AR & 289 TR M A7 e , 75 ) 5t
NAEAEAECA ) 50, 3 3k 6] P o7 A3 % AR A2 I AR IS B TR MR I ety . © 2 TR & ]
P58 E X BRI ) L A AR B AR WO TUF- 40 2 DA s AR Hs 1Y, B il DUE
W IAVE ] Z — 2 S SR AA A . BOABUSIESS (9 5 5 L, FitiE s BA
HOABBURAE , & Seie A oy HAF & B N R I RLE , 8 WA AT AT 2 S i BaR BURGIE
I, B N iz U T B AR S SR T BRI

Seerh, BMEEIREE AR 5E 1 b4 HA BORRUEE I ZE v, B i 8 B A3 2 )
JHR S E AT 404 . A, CIBA BGERLI ) WHE 1 BOABUEIEds il LAk —
B ARG A RS B L. B THEBRIE SR L2 e 5 | — E ik mid iy,
W PRk B T AT [ sl b, S AR SRR AR T i 5 | 0 B N TE S i A7, © BOA BURIE Y &
AT 1 ] A AR I 2 RS DR AL , PP ER I TE AR R AT 2y rh (0 AT T I L 0 1
T LR @ ATSLL Biwater v Tanzania 52511, 1CSID 8 EE4s | 4% il A5 | HE R
BT AR E L IR BT AR XS IR 1Y F SR ART A TR Y (IR
JRNLTED: ) 55 54 (5) ZRibAT 1 R EEI3 M , 3% 3R WA EEE R 2 AT ISR B S 2 72
BUNHIEHA LY, @ 7R Pope & Talbot Inc. v. Canada S8, THIXTINEE AR 7R ukHs A2

UPS Inc. v. Canada, Decision of the Tribunal Relating to Canada’s Claim of Cabinet Privilege, 8 October 2004, para. 7.
Id.

Generation Ukraine, Inc. v. Ukraine, ICSID Case No. ARB/00/9, Award, 16 September 2003, para. 8.8.

Supra note 10, at 241.

A. Bjorklund, Mandatory Rules and Investment Arbitration, 10 Am Rev. Int‘l Arb., 175, 2007, pp.195-199.

Biwater Gauff (Tanzania) Ltd. v. Tanzania, (ICSID Case No. ARB/05/22), Procedural Order No. 2, 24 May 2006, p.8.
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] B AR 7 o 3 R R P 4R B R

BE,APERE BARC A G T B NIEEARZ R E L B8R 08T T e HE e $39 Fif
FHNGI T a4 s R s AN ST R R, @ 586, FE Philip Morris v Australia 227, PCA fif
FREAE A E SRR HERR [ A0 038 PR RN, 4505 I AR 9 mT DL AR S
Wm0 AR A B A 2 BR8N AR BB A A 1 R AT T e A s X e
FEAERE " @ L Z A B AR B USSR A E )L N R 2 AR
FHRAf ST AR, 17 249 R AR e %) R D00 A A U2 HE R A DG UE TS B A4k

2 AP HRALN | (IBA BEEHLR ) =34

e PRI R UE H 1) S B, iR B 3 S 5 L AZ AR R U RN 2R 2 I 2 TR,
SHRE S (IBA BGIEFLN ) FAF]. 7E Bilcon v Canada ZEh , IS KIBUN 4 1%
519.2 (f) WFLEELS /R TUA 9 545 GBUN A SR SCIF , AR ZE 1) NAFTA R 6 e i
FH CFRESHAPERIN Y (1976), [RIEF 2L (IBA BGERLI Y 4551, @ Ak, 1%k i 14 5L
T4 R R E FH NAFTA Pk e E I8 B AR (jurisprudence constante )
H R Py 25 @ 5L, 7 Lipman v Kazakhstan SEH0 , e 76 P2 UEH8 P 5 61 45
()13 e e R 585 Al 0 s [ 48 9 4 i P A0 ) ( “CICSID iy )" ) Jf%
B CIBA FUERLIN ) S 5 SOOI 19 FF /R JE L © (A5 2 A0 2 A B A (TBA L
TERLIU) ) X UEHETF 7™ R AEPEHERR AT TR R |, 76 EAAR v BT E 32 75 0 4 HERR
R BE SEPRATY AR A LRI A Rk i 2 (R R AR P S R R A T A @ S b Pk 1
A FE P A R AR S8 ST AR IS O AR P S5 iz

] e i 268 A 2 S R P I 0 D) 7 T 2 1) 0 461 19 s i 5K R i 7 4% R AP
G, — 7 TH AT BEAS g TR — BB IR R, 57— 7 T 1CSID AR R 45 fif
FEE I B AU D 2, W PR S ) T 275 © S A e )T H B 2tk
AIFRE o NI, H T A R I o) Ak R R A 250 A AN S T AR B8 g R ff B, I B A
JE TSNP R e e A 1 . © T 2 A9 1E A, Dalhuisen 242 4F Vivendi v.
Argentine ZHWEH T AR BEREPEE “MIBRELE , 76 E bRk b, DOR AT AE— A HA AR
FIR SRR, 3 RAT T A R RIS 23 53 2o - IO ZBTBE T S 4R 203 YA
A, IE A SR ST A TR AR AR . 2S8R, X AN HEBR TR S 22 6 T BB A — 2 A,

Pope & Talbot Inc. v. Canada, NAFTA UNCITRAL Decision by Tribunal, 6 September 2000, para.1.4.

Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA Case No. 201212, Procedural Order 12, 14
November 2014, para.4.6.

Clayton and others v. Canada, PCA Case No. 2009-04, Procedural Order No.3, 3 June 2009, para. 2.1.

Clayton and others v. Canada, PCA Case No. 2009-04, Procedural Order No.13, 11 July 2012, para.22.

Liman Caspian Oil BV and others v. Republic of Kazakhstan, ICSID Case No. ARB/07/14, Excerpts of Award, 22 June 2010,
para. 26.

®®

D. Sandifer, Evidence Before International Tribunals (Revised Edition), University Press of Virginia, 1975, p.34.

e R 525 [ T B[R R i 24 ) 55 53 2R (OB [ B 2 O (2013)) 45 34.2 %%
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(EAZ A (LN P B2 BRI I 2 B3 2 4 — SR P AR 2 2 07 ) S A o LA
R EE RS HAR PRS2 B AL SR AN R IK L IAUF YL o AE Saipem v Bangladesh S8,
PRI P AN A2 SE R R R ZY A [R] I, 53 B AU 24 25 S B b R S i k™,
R “BRAEA A A AR R A AR S B AR AT DAL R F REAE AR B S e M RN
RRAPEIE N AE DA B 18 55 1) — 50 73, Ao B 24 HAT s, b e ik 45 B8k 14
RN K o AR R AT . © e33R 228 i) 1t B 22 PE R TR, A rE to s I A~ SR i VE
£ SGS v Philippines S&HH Z MR TS5, MREBE N~ BARARAE 1CSID 240
L) AN TR A ABE — PSR AR e — B T 3 (B i e 20 o B R R AR 1 R A
i HACRR ™ @ n] WL, 7R 521 FRVFROTE RN, BREAT Bkt A L8 3 UL (R )2 BAT 45 S
AL ) ARH AT RERZ MR A AR PR, (FR 58 Hh A AR MR LTS A R R i S 7 L
AEARTE o LR PR AP ERAR P b, X T SUTESKR , BRARA AT HIHZ U 4 7870 i PE
RESIIPEIE S G “SRALEA TSR AR TTE” i )i HTE A A5

= JERF R X R SR HE R IE KB E R

L AR TT AL 3 B B AE P

W R BOR OB 5K STEPE R i B ( Production of Documents ) %5 ANTI 43, Hif
FHA L AT USRI RB B . — 7 ORISR i, o] DL /R UEHE 95 B A SURAIE
P 0t BRORE, FFEE R AR BEXT I 25 T HEBR o SEHE T 2 AR A 0 — TR, A
DD L — P A B PR R , 51, CTCSID ARahil ) 27 34 258 Uiz A
WS TERE P AT B - W] VORI RSO S, B2 gl )
55273 SWALE . TERERRE e 1] A A nT s T, AR E T SR 45 T E PR T i A 1
B[] PN 7 SCPF IR s LR 7 P FRRE e o — T DA R 0T [ AR B H 7 i e T
WEHE , (EZE 3 f o A AR s i, vl D) A B A — TR B T R A, BOR Xy
HRA GRS . IR RIS SR A 5 75 2R AL RS A BRI SR I 7 19 SR sl SR 28 0
B8, L] BT R 7R B SO S AR R ARG E B 2 . — BRI R a4 4
Ja X S 7 BLEAA 287 BRAEA AR i B i RO R A — R RS
Feo A IR HAT BOABURME RN R A4 R IE S A B 2 — .

WEHE /R N R AF A PP I EER o CIBA BRI ) 27 3 455 TEdE /R

Compania de Aguas del Aconquija SA and Vivendi Universal SA v. The Argentine Republic, ICSID Case No.ARB/97/3, Decision
on the Argentine Republic’s Request for Annulment of the Award rendered on 20 August 2007, 10 August 2010, Additional
Opinion of Professor J. H. Dalhuisen under Article 48(4) of the ICSID Convention, paras 16 and 18.

6D Saipem S.p.A. v. People’s Republic of Bangladesh, ICSID Case No. ARB/ 05/7, Decision on Jurisdiction and Recommendation of
Provisional Measures, 21 March 2007, para. 67.

SGS Société Générale de Surveillance S. A. v. Philippines, ICSID Case No. ARB/02/6, Decision of the Tribunal on Objections
to Jurisdiction, 29 January 2004, para.97.
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TR AN TR /R TR0 46 (1) XM g R SR e ARSIk , 5%
TEARERI B S5 (2) X BORIT 78 SUA 5 2 el 5 AT R A SRR I, D)
(3) AR EA RS ST B R S, SCrh, AR R — A 4 50
“THTEIFFRAR” R TIEE /R . IZFRAG LR G BASE BRI /R B SCFRHEIAR” | Xt
FERFF 7R SCAF AR SEPE R FZPE B | RO TR B9 Bk AR A R g ™ o
AR B R TF R U B — T Bkt R BRI R, N S AR A TR A R @ E PR R
TR T s S — A A2 B R B AR A A PR AR 7, AN [R) T 92 Ik B F 5 v i )
TR & SRR 7, H H AR TR & 2882 10 19 2 5K T Re g ELAATS I B3k 3, mi=lE Sk 2t
SEFTFEIRFF IR AR AR, © 5 E A R E A e —Fh R AT A Ak
1o AhEEELE South American Silver v Bolivia ZEHBARGFE Y (IBA BGEMIN Y 55 3 &4
FVFITIE “UEREI” 478 AR LR B IR IR T R R Y A AR U B AR (1IBA
ORI ) AP, 56 3.3 AR B TENT LT UEdEEY . 170, R4 5 BRI ZE R X
H R PR A G BRI A S, BRI, CIBA BUIEREI ) 26 3 4% SR SCHF I
7 AR FT SR TE R IR 7 AL T REAS TN A 5 S 8 R 2 UE 3 SCAF 9 3 Bl sl =LA 1y SC
0 @ S rb 2 H 8 B Ry EERON R SRSy e B AR S
(3SR AT T2 R, M E — e St R . 1N, £ Caratube v Kazakhstan —%,
EVEL T LA IS : AR —Jr SOR R — 2830k B B0 AR S,
ke HBR YR SRy s AR AT - U A R S RN FE A SO IR T RIR A L LA
KB FAPERIEAE 5 FEAR YR A5 O $ W S S AR AR PR B S ath | SEASHR P2 40 iR A
HEGE O M AR B R 5 R 5, 2l R e A 0 s HERS O & B L, It
B R AT LA A B BRURIE S A F B S SO DL, IR B A AT SR s T B TR
S B URIE S P EE R R A OGRS o R R 09 B WAR R AT REUEA T 24T, ik TOT
TNIE R B RO T L2 A58 W R ELAT AR T

2. ‘AR B ET WA

M7 R EGA BRI B, T RERE L HIE R — 5 T ks AU I Tl
AR L PR EE XS AT R E , SCRE DRI U O BURE R, 3X 25 kB SR S T — A
PR AR RN, (A8 %o I o e 283 ok A BR Bl 5%, 76 78 0 4 8 A Bl g 2 (RIS 4T &

CHREINEAS” BTG, UL Mobil Investments Canada Inc. v. Canada, ICSID Case No. ARB/15/6, Procedural Order No 3,
Annex A, 10 February 2016.

L Reed and G Hancock, US-Style Discovery: Good or Evil?, in T Giovannini and A. Mourre (eds), Written Evidence and
Discovery in International Arbitration: New Issues and Tendencies, Dossiers of the ICC Institute of World Business Law, Vol.6,
Kluwer Law International, ICC (2009), pp. 339-353. ({ EEPIFUFIALL ) 45 26(b)(1). F&FEILBEIFE & BT AN ELRIER
SR UEARAL . D I BE R UE S & IR T BEAR B R VA 5 SR UK SN 1, I Be i T R AT B . 28 A Bl H s
R A E BR AR T A IESE R B Y LA )

South American Silver Ltd v. Plurinational State of Bolivia, PCA Case No 2013-15, Procedural Order No 7, July 21 2015, para. 8.
Caratube International Oil Co LLP v. Republic of Kazakhstan, ICSID Case No ARB/08/12, Procedural Order No. 2 Regarding
Document Production, 26 April 2010, para. 3.2.
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1t Tidewater v Venezuela ZH, fhEEE S 1 G THEBRBUBIEIE A46 51, fhEERE <0
REESCFJE TR, 1 P 3 A B HARBRTETT 23 2 A, 0 HC b 20 i i) — 1 3R
&S, BRI I H SO 7R B SO, 78 IHAE R L H SO S CH RO s B B o
TEXMIEALT R AR, al R 587 @ Skrh 2 — 07 2 2 N DU I0IE S
AU RN T 7S TR , T 5 SORT b S A8 88 B i i 25 BRI i EFNAS e “HEAL
Hi&” ( Privilege/Sensitivity Log ) A BRAGPE . @ A H & — B —A4> 5 54,
FEME ST T 78— 7 B I5UH) P B G R AR/ R AT R B A S, IR AR / i
A B AFAE ISR AN 4R A0 1 SCRRIESE , s b B A I SOy S At 32k 3 b AR s
Rz 8], @ REAH AR A R OISR B A AR

WFF7RUEYE s S — T G AN AR AR E i 43t 7S B BUSIESE (B AT e A Ry
PAEE T SR I AR B, ARt T BB E RIS 1 )y X 7mizaib i . ilan, (IBA
SGIERRI ) 565 3.8 ZRAEM T2, “TERFIRIGOLT - - M v 72 5 XU i e L AT —
ZMST S TER R 5K, 32 IR Sk R, H AT AT 2SO, IF ) A B i B PR 258
it o QRAPFEE SR RO B L , 2 AN ] il R HC Al >4 55 07 Bl i e o A SO A
7% . "Metal-Tech v Uzbekistan 5& H R EE A0 F 13X A R GBI =R . © e 4,
Rt PO R A DA Y A ORI A 910, AR AE Caratube
v Kazakhstan 225t : QISR APERIE T 2 Hom B9 SO sl SO Hh 38 — S AN b2 R
(A LB -« T L 2ok it 4 R G SRS Lk 2350 43 AT 7S SR 30 Hh HERR | {H 50K
246 T o i 14 T DR LA B e S e 0 R A Bk SR o - AT . @ FE Glamis v. United
States 521, MR IEZIRAE /R “PLR A" SCHRRIG 2 50 5 Yok i 5 B X431k,
BRAEMIE B AR S A ZUE—i2” (so inextricably intertwined ), ® QAR5 38 2 FEAY
H A& 177 HORRERU 75 B A GRS I8 8 — 2, AP EBE I n] LIS SRS 17 R0 55 o 7
(in camera review ).

3. ATACRAESEHE R K ey F K

N B A LAAE o BB U 5K A 22 09 b ] LA M A DG T SRS RBACA

@®

Tidewater Inc, and others v. Bolivarian Republic of Venezuela, ICSID Case No ARB/10/15, Procedural Order No.1, 29 March
2011, para. 21.

CHEEARCH & S, WL William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of
Delaware Inc v. Government of Canada, UNCITRAL, PCA Case No 2009-04, Procedural Order No 7, 20 November 2009, Annex B.
SR H i A BARELR 7R, See Aven v. Republic of Costa Rica, Case No UNCT/15/3, Procedural Order No 4, 1 July 2016,
para. 17.

Metal-Tech Ltd v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Procedural Order No. 5, 13 January 2012.
Caratube International Oil Co LLP v. Republic of Kazakhstan, ICSID Case No ARB/08/12, Procedural Order No.2, Regarding

® @

®®

Document Production, 26 April 2010, para. 3.4; See Claimant’s Memorial and Counter Memorial in Windstream Energy LLC v.
Government of Canada, PCA Case No. 2013-22, 19 August 2014, 20 January 2015. ( 2437 A$238 028 4m i i UEHETE B )
Glamis Gold, Ltd. v. United States of America, Decision on Parties’ Requests for Production of Documents Withheld on Grounds
of Privilege, 17 November 2005, para. 36.

Id, a1 25.

®

80



] B AR 7 o 3 R R P 4R B R

Fik, AR B BARAE B B IR A SOk g8 A SR LAV B AR B
X R S 1 A BE S RN AL HOSH ORI HEBR R 0 3 AL DL SO R R A
TEVERY G o vl e i o LA 1 TF i BB 17 oK A 5 s P AR > Pk A Z 2 N7 7 %
TR TP UESE A R NS AR A ETHE T 1Y #F Pope & Talbot, Inc. v. Canada 5771,
INE R CMEIESE ) 39 B4R (AP ERE TR TF7R 9 SO, St R i 28 S0
NFrE “NERE", HXEBERRH (Clerk of Privy Council of Canada ) F1PY [E BB 45 A1 H
BT — bW GEAAE ORI ) 55 39 25 NS REUN H TS FRATE 12 4 30
MR T 2 AR Be R SO AR D A Z I BB SO i) 44 PR A oA L HOG s
TSNS TSR AT A SR PP, PR IHGZ IR R RE W i I LA 2K . ik
BER AR 7 55 AR TR SR TR A [ ] PR A EE H 7R SR B b AR B
AIRE RN IERY X BT G o (R, P TEPE 0 A BEVEAS  AEAR R RE R b e T iz
XS BN A —E T o ATFREE 58 5325 WY SO A5 A5 B ORAP i 1) 25 R — 1>
e = AR AT I A0 7 2GS SRR A AR ] " © 5 B B UL ZE R SC5 I B9 Biwater v
Tanzania 2P AT LIAE S|, IR RS B] 1 3 S e A HE [ Py vk 48 S 0 0 St 2
JEIEEHERR 093K, (8 AR 2 B e 0T B2 Hh BB BRI g kg s TR D] AR Ll
T 7 1 ST BB B A HLA BRSS9 ANz B , I F 3 o 7R — 7 g o7
RIRE st P A iz . 5T ELAAR b, Bl R 3 7 T I WA DG S, I8 B SRy o] 17 e
L B A OGSO AR T AR LAY 1 A B 4 58 ) SO I 24 57 3 R ) @

B B AN 32 31— BRI, 75 0 A RE 2y R A5 B g i [l . A pEE
Bilcon v Canada Z& 7RI , FIAAAL H 355 S0 R PR E 1T R 237 e — A Biby [l R, B 3s i
SR A AR R T7 ] RE SR — S 15 B, R 2 R SR AT G URIE A 28—
HB A TFHN A B h o AR BE XTI Rl AT 1 B IA A BE A Ny S TR AR A 1 ¢
PE R H AR I B R R SO 53, PR A ) B AR A T B S B S R P
FERCCER B FRRCH SR8 B A R X RS IATR B I 9 SCAF R DI 25 -+ T2
BRI A ZORGAP I SO &0t T — R 2 @ I B A A T s . BRI, 2 5KEFY
() —J7 FEORAEH A A OC T 5K 2 A IR BT 19 S Bk 25 A, O e R ik ik — 20
AR AAE SRR S 2B AT " @l WL 4R H AR T AN Y« 55—, et
PHIURAE BRIER G T A% I N BRI R P U PEAG SR, ik —Ireeii I e &
X R AR S B A K Rl R R s . ROMH IR I — S B KBS
JI3RE SR H AR B XS SO DR SR MR R 3 (R 48 T USG5 2 LA Sy
PLHEAT A 25 V-1, 76T 2 1 A vh A B AT BN BEORIIE S A NI R 15 2.

Pope & Talbot, Inc. v. Canada, NAFTA UNCITRAL International Investor—State Arbitration, Decision by the Tribunal, 6
September 2000, paras.1.2-1.4.

Biwater Gauff (Tanzania) Ltd. v. Tanzania, ICSID Case No. ARB/05/22, Procedural Order No. 2, 24 May 2006, p. 9.

Clayton and others v. Canada, PCA Case No. 2009-04, Procedural Order No.12, 2 May 2012, para.33.
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o & RGE SR B B R E AR

1. A B H B R N

At FEE B ) AR HEBR R Y v B B iR ) A5 B 1 22 PR Y S35 A
o ZENT, A BE LR TR E 2 A5 SCRPRFASE SR I, 255 25 A tH /s JEITHIE 38 T {47
R 2 ) 4 R 7 A2 UE 0 I RS A 0 M) it 2 1] P~ A4, Akl B 1 R R B A ] ) i B
—77 . ZJEITE Bileon v Canada G5 B RERIE H , i 580 BUABUZGIE SR B HERR
SREEH TART RS Y ZOR o G XN SR BUR 325K B AR 7R B SO BAT
EEIFHEER ATESK , (PRS- NAFTA g gl Seflmiil™ . g A i i
NAFTA fhREE AL AR 11 T80 (BERA0) b BT s i7E 3 AT UL RA
O A UG SR D v B2 T 78 5 SCPF RS 2 2ad — M4 FERR R i A, K i — i
S SO EAT 2 75 PR B SRR P ol SO B 5 ) — i DU 2 e T AR S A 22 R
JE EHEEBE R R T IR © ARG, R 3 TSR AR 2 LA — 173 SOy B4
BEAT, WA BEAR I B A SO AP AT AR, RRBE I O, ol 32 5K (4 BB P 4 ,
SERBUNBEAT 18 25 X B — 17 SO B BURAE A £ 0 7 22 UE 38 RE 8% D PR AS 52 iy o
MM AR EAT L PPV A IZ LB A R R B 2K — 7 1 Je i 4 UE W H AR
A A T LU SO g PAALEAT T A PO MR e R 24 52 B e A i
IR T3 i, AR RN BN AR AR A U, 2 T A e 2 e GBS
TR A R A o X SO N 28R 32 SR AR UE A B A A T D0 BH O[], 3 2 o oo i
SEA TR UL R AR R HUAE T AR AT SR I " @ A, AP s S e ek el Rt o
58—y I B B DL R R TR © AP EUE B 9 T ARG T AE
PR TR B BRI B AR Horh a4

(1) HHEAESRIT/R B SCIFEMESEAR ST T B 45 , R TE B A& s h ]
A 4 5

(2) BHI A TR ZORIT /R B SRR R £, B g 76 N S 332 B R4
RN AL 5

(3) AR PR PE RIS SRV s AR ik, L5 3R SO R R ARG 05

(4) BRSO KW R f I A TFRERE [ BB A 4B A I e A TAR R (DR
IR ) JE R AT LA T A 5

(5) A RTAEBERAE R PE 9 S PR 5

(6) ALY BT IR AP R OGN A A5 A AT AR R 5

@ Clayton and others v. Canada, PCA Case No. 2009-04, Procedural Order No.13, 11 July 2012, para.22.
Id, at 24.
® Id.
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(7)) B SCPEAFAE LK 0 {5 44 i LK i et ], ©

T Glamis v. United States 58 H RE PR EE B T A P PR 2R (BRI T — W R
itk . 5 UPS v Canada ], fh#RBE 1 S0 AN T BURN A2 AT e s ol AR 0 Tk 3 2L 1
WHERT DIUR T IR ARG R0 SO R A8 LR BOR Bk 22 AT A ARG SO, A0 85t
FLRECR sl e 1) 3 UL ISR A BT, (R L S R 35 5238 4 ) N R I S A 5 A I
TRYEFRI A, 507 25 X 43 e B 2 Sl o R, @ b T 0 X 4 BB A3, bk e 4% 7 B 5 4%
I AN 8% — DR o TE TR FE7R FIIESE A ) B e c v o PP e AR AE 52
] G2 3k v 8 28k i — T3 T, B A5 S ML B 58 A 250 A Ao B SO 2
S5 T BRARAY , 2 11 5 AL AT I AR I IR RIS 35 B T s — O SCIE N S . B
ST S E BN BE RN B S AR — S A AR MR AR Y, PP 7R I RS L
LT Bz B R SRR B 200 B D13 S P 0B BHERR 325K, 45k / dth 7 4[]
R TS O o S W

WRTIR L BIFTR R 25 HE SR )38 FH 4 R mr 2, R A e R A il £ ik
TR LA K [ 58 7 YA S 0T S S B AT R 459737

2. B & Ao e BEAFAE A BBIEREIE

NAFTA f#REELE UPS v Canada 2 2 Wik Bz T — M EE SC4 i BURBGIE SR 1 B
) R, B B B 5% 2 4 RN A R4 B RE SR A AR B st A 2 RO IR IR 5% 2 il
TCHK, PPERIE SO B T b ZAR T ARV EI IR o X ZE 4 R 4 [ R0 () s i e 3 L
A — S TS, B o AR T BE LA A R R IR . IS I AR B
RS 1) R SR T — O E B U B LR 4 4R G SO N 2R, @ ks B ALEE <t
U G325 1) S SORMPRE 25 PN ] 14 4 T3t L 2 R TR i 8 22 T 1 30 175 DA B i R g o
LA, BRI N (R B AZ O N 2, R OR s S SO SR FR 4 R AT T e o
(BRSNS " @ AN, IEWE XSS 39.2 A Bk AT 1 P RANR R, S n Ak KAk s A
%mﬂ%ﬁﬁﬂﬁ%ﬁTﬁﬁﬂ%&ﬁAﬁﬁﬁﬁﬁ&%ﬂmﬁﬁﬁﬂﬁ%ﬁ%ﬁ%

BIEEE . (EJRANET SO, Mk e I AN 4232 76 B ) 1 38 N I A Rir g ,
f%@kﬁI%%@@ﬁ%mﬁﬁéﬁ%JwﬂuﬁﬁMbﬁéﬁﬁmX%¢MMﬁw
e AR RN BRI TE B 2R T TGRSR R, PRk 1 B
HRER BRI — A TG U (5 B0 M B R S ul R X — B T A

Id, at 26.

Glamis Gold, Ltd. v. The United States of America, Decision on Parties’ Requests for Production of Documents Withheld on
Grounds of Privilege in a NAFTA Arbitration under the UNCITRAL Arbitration Rules, 17 November 2005, para. 37.

Id, at 38.

FRAEINGE R — T I A 34 , A8 B Blb 5 KA B Al S IR B R T e s R B 5%, 6 1) o AR AR A VR L B SR 1
ISP MR FE IR SR R TR BE X L LR W I8 RS0 A B R, RS R A RT3 Hhodd ik
AT T A ZE T AR S RS X oA R W B R RIS L

UPS Inc. v. Canada, ICSID Case No. UNCT/02/1, Decision of the Tribunal Relating to Canada’s Claim of Cabinet Privilege, 8
October 2004, para 1.
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TR ARARGE NS KEUN AR 5K O h iz BAR ARSI R IF e Rk T W2
R (1) W R IR IR I 2 WA e BRI 5 (2) 490 Aok T A R i
Xof M gt AN (4 SR P REAT BT AR , (R S8 SO B AT A R R IR 2 AT AT 46 5

W ) R 2 4l A R B SRR A — I AR Y R, {H 2 [l P g %o [ B it
DN 32 TR R 4 Gy Ah B A 45 1 — S R 5 A 20 ) — 28 J5 R M R i . 7
HEHE VL B 288 51 Y Corfu Channel 28 HiZ R0 g 42 1, EIPREBE (1C)) 78 H Hb
FHEAE “TOFE” PR eI, 8BRS E R FELE)RIE  “Volage” FIK
BB AT A (XCU ), IZRB MR 1% S F A il T R e [ Rz —.
IR S Mg ZE88% " ( Naval Secrecy ) A AR 7R iz 4o (H [ BRik B % e A ]
A, I FR o [R5 48 7 32 2 A S AT AR AT A4 TE: , T2 AR 4 At E 4 4] b e
] VA 7 B K B JE S0 A5 A 47 3h 3 R R AR # 0 ERL © Ecer SR B AEAR R R “HUGE
UL” ( Dissenting Opinion ) H AR Be A AR &0 T X9 EA T H 78 XCU uEHE 174
AR HES , (H I BREE T X AT 4 1A R R A TSR A% ( presumptio juris
of the legality of a State’s conduct ), X5 [E417 5l H AY AL PREEA & LAHE R IX —(Ri%. @ i
AR R E PR S592:#E (International Criminal Tribunal for the Former Yugoslavia ) 8 #1143
JE ( Trial Chamber 11 ) ¥ 7F Tihomir Blaskic —Z& H st o8 25 H W 5g X5 i JeE ] A ] [ 56
HEmE R BAEIEZ S (Subpoenea Duces Tecum ) &R Pk AL 1 JH At 6] B 2 0 [ P 7
TEMGIIRE b A, o B TR R A5 IE T T8 3 A [ PRk e 1) S e A ]
WIEIRLE S , AR TERRLE RSO0 T JUHAEA LR R 0y - A0 T, 5 mT LA 5 11
FAARRAL . SRR, 76 55 VE AT [ PR g 2 RO ST 5 T, 3k 28 [ PRk
A P 512 SR ] PN s A A P 7% TS [ ok 2 1) ELAR P B AR e e .7 © ki
it —2PAE A SR AR RO 3 o BRI A AR o WP AL T 1 B L
B T R A 1A L B B A T [ PRk 1 4 B AT e AR i LI
Fo X S 2 R PRy g 5 G R K — B Pl DRSS HAA R @ fefim g oE
TPl RO EIE AT DU, [ PRk BE b 0% FE P AR AS ) £, — 2 44— [l [ 5 2 4 A1)
2 () 4, A B i 3 S [ PR G 3 SO R AR AR R IR O 225G HE 2 1k
i, ” OISR B PRI GRS B (TR E PR g 2y ) CREF AR B ) DL K 42
235 827 SRV AR K AT b B [ 52 2 4 R g UEAE 1 (R, ] DB ik i SR A

Id, a1 9.

J Commission and R Moloo, Procedural Issues in International Investment Arbitration, OUP, 2018, p.125.

Corfu Channel Case, Judgment of April 9th, 1949, 1.C.J. Reports 1949, pp.27-33.

Id, a1 129.

Prosecutor v. Tihomir Blaskic, International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of Former Yugoslavia since 1991, Decision on the Objection of the
Republic of Croatia to the Issuance of Subpoenae Duces Tecum, (1997), para 130.

Id, at 147.

Id, a1 149.
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— M PRk R 2 AR R . MR RS ISR TR AT LU R R 25 5 % B E K
Fl i SGIE AR AR 0 2 2L £ 22 (8] P87, ABAS 22 50K WA 25K 5 20 b T X HAR 44
B AR T8

5 FE PRk A v, B 2R X PR IR AR C(IBA BGIERLI ) 9.2 (f) FE &
G R 52 BVREALLRAP T N 5 T DAHEBR (e 2 — (B2 HEER 5 A i ke voe . BESRIEL
TABUBIESE AR — I SR, o1 S e rh B 0 THER RS A L & ARAE AT S
TR C 2IE MEA T IZ 52 7 A ], A AU H S 5 B HEBR I B AR AR 1
B, D) b R 3 o ] G A A i AR SR A AR D TEE DRAPRAR , N > 28 3 Y R
A et TR o AR ANET R I FE PR R G B BT e T TR R A R AR
I R BERI P . UPS v Canada 58 P iR JE O 28 DL ABLF- 2 o i P S MR T i 284
il i A B AT A OACHERS , (R A5 AN AR T8 [ i 32 9K T JO 5 A B B AT HERR 7R e 2E
it , TR EE AT LR AR R MR A S E SR AE [ PR A8 e e v ot 75 A 6

3. B E AR AP 0 A B AR TR

ASINZAF I, XTI e BURIE S Y DR I SR AL T BEAS DA i P18 £ B 44 7 o
Ar, T B A R ORI R 25 A M O 1 A IR0 S5 2 2 5 55 i) e ok B 1) e A
ok, SEREH A BL AT RE LU A, A I Y HERR A5 S 5 SR TE R PR AR BIRAE—
EIF HICH: X A3, A v] REA LEEdE AR o] BJE TR yu [, (HHOR P R s A0 46 2
WS Z — P E SR AT AT B . a0 SR 58 4 SCRFR SE35 5K, AR AT e O 4r i [
PR BN L 030 Bl B 250 R X 2R R A R TSl Ty Y AcE s , 15 B A
R A = 502 [ PR A s i SR AR HRRE , MU O DR P SUSOZR R IRIE DL B 28IE 54T
(A | PR 4 R S A f5e /ML

2 P A A R 5K — 5 A A A SR R R R S R DR 0 3 R R
il B e/ NTE . IANTE UPS v Canada Z8H7, fPEEEIRFR Y . “— Ui, 45 T B LR
Do M B T SO B R 2 1 DA > CRAP A A 2 S BR 91 40 A P B3 2 TR B 28N
TCIB R ) AL , B4 T AT RS- - - - X U £ — AN 23 ) B 6 P LS M i A A
O M T R MK e B A K A A SO Xt BT B A A DG A SR 35 R
F FEREE— 2 HTRR . Hrp SR BARSR SRR RE O 4, th it A e
AIREC & A TFE AT BT WA R 1 vE A, R X S SO P e S EAT A 2 S F
JoiR 380 /) 3 1% 3 3 A B Bl R G R IR AL e —— R 28 FAR BTAE DL B SO, T
SR

7 Glamis v United States —Z&H , NN EBUR 25 DN EOR L BLES 6254 (1) Z5BHIE 1)
T BE B e 7 103 S, AR BE S ] T AN BURF LA PR P AL 44 SCH s i O B S A

UPS Inc. v. Canada, ICSID Case No. UNCT/02/1, Decision of the Tribunal Relating to Canada’s Claim of Cabinet Privilege, 8
October 2004, para. 11.
Id, at 12.
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TR AT B B 325K, B 25K S T RE S Sl M R 8 e A TE T BL
B i T I JAR DT S8 A7 R 37 A JCIE St A GBI . [ i PR SRd RE A A
IE Y PERIE, I FLAARE AR RESR UL TE /0 B8 ml RIS MU EL AR S 1 SR @ i
B RINE A RS RAE LT B9SCPFBA U (BN B A ko S SO RAEAS
ZE TP 1 EE SR ROCHRME IS, A oBRE SCHF 1 R N FE 5K, SR ] o R B R X
BESCE . ER AR HRE A B by A A5 BN LRI B O R R BRI A PR A ST 1 BAK
SO (S B A B RN BT 2 RS 5 R T RA RS p S EA
S HUE A 45 32 X LU EOUF SCOF A B ZE M o I B 32 5K PR 371 S8 S A B A A
TRLEAFEAEMIMNEER D RS Z BRI R e AR B “ HX A IO B 14 22
Yee gt T Coverride ) SMEURT I 5K B9 457, AEHR [ 7 47 M BURT 45 Hh G O 2%
Sl T HEA T, O W R T A — T SR PR P VA B DR IR AP A B o S
SR IR P T S ORAP BRI i, TR R 3 A o 15 P T S Y S R R R 4, A
T ARERBE X T F 7R T L SCAFAE ey HASUMI 7 1 4 Sk A S8

DAL ) G400 72 R TIEA0E ) RO AN T S MR e 18 ARk T T PR, oy
HAT ISP HE A UE S 7 B 51 A 52 B4 B TEHE 28 51 v 2 3 ok 9, B A S A0 2R
B BUEYE 5 PR IPIX ISP F S AR 545 07 M 4 B M S IBOR A , 70 Bl W RAP e X T
ARGEASTTRIZE R o A0, X AR BEFR B IE ) 45 A9 5 2L O URGIE I sl 5% 5545
SBIUES , P AT RESR 0] sl o A I A7 SRR o

4. AP Fa 2 2 R BT R

O3 RISV S5 3t 060 o 45 J7 02 S B0 22 O T T B8 P R e R AR i P LI 22—
YRR —IEEA G, LT B RO A RUE . N, (s Rf IR R Ry = R B
AN ) A1 Bk 2 AR ) #REER AR EEE LU A2 19 7 B AT PR e
I ELAERL P (0 AE ] I BERR 1 45 T B — M 2 5 58 43 MRk R MR BL 4, @ e, (IBA B
UERLN) 55 9.2 (g) ZRWMLE 1R Al IS T HAI Ry 2 F 8PS0 15 3 A%
JE” AU ST K FELEUE IR HERR T s VE B 2 Sh o I AE (8 b i A e 3o 4%
J7 BRI M RIZSIEACH AR . iR 51 227 Wena Hotels v. Egypt —Z&H%t Tk —
CREARTERERLINT HEAT TR M — DR LR, W A D7 AR S R TE R A
R THT AT AR T DL AR ASUR 2 — ISR A AU, A0 4 Wik 2 ok sl 5 A L4 H BT 18
FNSRFUESG o X —FEANBUR W25 PR AIE A% T3 H BE RS- 25 i 58 73 [ W X6 7 488 1 )18 s AT

Glamis Gold, Ltd. v. The United States of America, Procedural Order No. 13 in a NAFTA Arbitration under the UNCITRAL
Arbitration Rules, para.14.

Id, at 19-22.

CRRE PR ) (2010 4F ) 55 17 500 AP ASHLIN 60 T L AR il LA AN g3 24 1 J R T o, (2
77 B NS AR B0 IR TERE P IS S B T — G SR 1 R A G L 27 s (R R R R 2
TEBE ML ) (2017 48 ) 45 23 SR ME . “TERTATEIL T , MR R LLAIE | bRtk i 75 AT R, 44 48—
R e eI A iR L O
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$i5.” ©MINE v. Guinea ZEHHHERZ IR (FUA S EIRRT BRI ) 55 18 41
PUE , B2 =5 AR AE X, B 255 AT S8 AL 2 B ) SR A A e A KL
A 1> BT 04 [ s AR AR S 0] ()55 3, @ PR BEAE Biwater v Tanzania 58U WA H T
VS H R T R AR BE TS ST (1Y) PR A AR A S0,

TN TR PR R, AR T BOA BURIEE HERR O H L. BOR BURGIE
P TIPSR U S, — 5 T, R TE R P AR rh s A s 5 XU LA
BLEs R BRIAA DCUEHE BB I 00, B B DR IE A4S T I %) R38BT — 3 I B E
ARG , A 55— 5 X st 3 A L0 A 2 SRR RT A2 [ e of e 3 o ™ A 2K 325K
JEAT I R Py G A2 X REAY H AR 1) PN 25 I S 8 P 114 S8 SR R S IS T X 4 I S 0 )
FE5T R AL 2R BRIBFRIE B . 55— 7 1, AR RUTT A BRI 2B Bk LA S I
FHAPEF R vt 0 5 A [ B, AnASARZEARL, 7 S B S R . AN #1507 BYAIE
PR AT RERE B (AN ) ST (— )(d) BN R SO Ry 1y fE . LA ICSID
L R ), 4 = RN 38 2 B 32 TCSID 24 24 1 ICSID g FL I R iy B AR 77 # )
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Abstract: The principle that evidence of the nature of political or institutional sensitive
shall be excluded from production of evidence has been firmly established in international
arbitration. Given the tribunals’ considerable discretion in dealing with evidentiary matters in
the context of international arbitration, the procedures and considerations in the circumstances
of particular cases are lack of concrete and technical contents. International tribunals have
generally shown in practice that they take restrictive approaches in dealing with the pleadings
of the evidentiary privileges on the ground of political sensitivity/confidentiality by imposing
onerous burdens on the claiming party. The case law from various tribunals indicates that the
claiming party is under the duty to prove that the claim of the privilege is not only well-founded
under the domestic laws, but also tenable according to the general principles of international
law. This article reviews the principles relating to the practice of exclusion of the evidence on
the ground of political or institutional sensitivity/confidentiality as reflected in international
arbitration practice. Recognized practice can be discerned as well as issues to be clarified.
Understanding that international tribunals are of full discretion to admit or exclude from evidence
in arbitration subject only to the principles of equity and fairness within the limits of mandatory
rules of applicable laws, a careful examination into these principles to ensure the privileged right
is properly used should be warranted.

Keywords: international law; international arbitration; production of document; politically

sensitive evidence; exclusion of evidence
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Abstract: This paper comprehensively reviews main issues related to actual
constructor exercising the right of subrogation, based on the Civil Code and the latest Judicial
Interpretations, and provides opinions by combining with legal theory and judicial practice:
Actual constructor exercising his right of subrogation should be on the condition that the amount
of debt between the actual constructor and subcontractor who assigns the contracted construction
project in whole or subcontracts part of the contracted construction project illegally, with whom
the actual constructor has contractual relationship, is certain; Actual constructor is entitled to
exercise the right of subrogation upon contractor’s priority of compensation on project payment;
Actual constructor is not entitled to exercise right of re-subrogation to employer, under the
circumstances of multi-level subcontracting the contracted construction project in whole or
subcontracting part of the contracted construction project illegally; Actual constructor who
exercises the right of subrogation includes “Affiliate” who borrows qualification(s), but the
conditions for the “Affiliate” to exercise the right of subrogation are strict. Finally, this paper
analyzes how to determine jurisdiction of lawsuits regarding the right of subrogation when there
is effective arbitration agreement between parties of such lawsuits.

Keywords: construction engineering; actual constructor; right of subrogation; priority of

compensation; jurisdiction
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Abstract: Based on the analysis of the five Supreme People’s Court replies, it is found
that there are some problems in the determination of “over-ruling” in the judicial review of
international commercial arbitration agreement by Chinese courts; second, some courts fail
to implement the internal reporting system in the cases of judicial review of international
commercial arbitration; third, the situation of the initiation and determination of judicial review
is not unified; fourth, the separability of judicial decisions is controversial. In view of the
above-mentioned problems, it is suggested to take the following measures to solve them: first,
the situation of “over-adjudication” in which international commercial arbitration awards are
explicitly not recognized and enforced; second, the strict implementation of the internal reporting
system for request for instructions; and third, the uniform standards of judicial review; fourth, we
should actively support international commercial arbitration.

Keywords: state commercial arbitration; judicial review; overruling
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Abstract: This article analyzes 103 civil ruling paper on the cancellation or non-enforcement
of arbitration awards, to sort out and summarize the trial thinking and judgment standards of the
review court. In practice, some court scope of judicial review is not accurate; withdrawing the
subject’s reasons not qualified, there is a different reviewing standard for the same case, etc.
The viewing documents of arbitration and judicial should be public. It should make it clear for
the standard of illegal procedure’s arbitration procedure, so as to avoid the space for the court to
conduct substantive examination, to unify the legal application standards of arbitration judicial
review cases, to improve the professional level of arbitration judicial review.
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Abstract: With the rapid progress of China’s economy, the development of arbitration
has also made a leap from quantity to quality, providing more convenient and efficient services
for people to resolve disputes. Although litigation and arbitration are different ways of resolving
disputes, they share the same ultimate goal. At present, China is still dominated by judicial
power, and the DE-litigation has become an important direction for the development of arbitration
as a non-litigation dispute resolution mechanism. However, it is the core of this paper to discuss
whether it is necessary to truly “establish another portal”. Evidence is the soul of a case, and
the parties’ proof is still the main source of evidence for the arbitration tribunal to hear cases.
However, the arbitration tribunal’s self-collection of evidence plays an important role in the
current arbitration evidence system. Starting from the theoretical and legal basis of the arbitration
tribunal’s self-collection of evidence system, and from the perspective of comparing the
norms and practices of litigation and arbitration systems, this paper complements each other’s
advantages, realizes the effective convergence and interaction with the international arbitration
rules of evidence, and provides more reasonable suggestions for reshaping the arbitration
tribunal’s self-collection of evidence system in China.

Keywords: arbitration tribunal; self-collection; litigation; institutional differences; rules of

evidence
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Abstract: Evidence system of international commercial arbitration is a very important
system in Commercial Arbitration. Whether it is arbitration or litigation, evidence has always
played a very important role in it. However, at present, there are more and more perfect
provisions on the litigation evidence system in China, but less provisions on the arbitration
evidence system. In judicial practice, we usually use or refer to litigation evidence system to
judge cases, and this obviously restricts the development of arbitration system. After all, there are
many essential differences between arbitration and litigation. Moreover, with the gradual increase
of China’s opening to the outside world, more and more international arbitration will appear, and
the corresponding evidence system will show more and more distinctive features. Under these
circumstances, it is necessary to study the evidence system of commercial arbitration, especially
the evidence system of international commercial arbitration. This is the starting point of this
paper, through the dialectical analysis of the concept, characteristics and value of evidence
in international commercial arbitration, and making some empirical research on the evidence
of international commercial arbitration on this basis, it points out the shortcomings of the
evidence system of China’s international commercial arbitration and puts forward corresponding
suggestions for improvement.
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