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MERE MHE 2010 5 E 2021 5 F 8RB AN G FAT R AN E 0 LI, HBT
ShE R R E A GRIT. 6B KA RAAT F, AP RBIHEE BRI (FRER) &
AT HEEHRBEELPATHRER S, Bh T EHPATRAE KA TR B HATAE M
BAR PR BT T e R E AN B FFPTH R A FAAEATUBRF. 2
MR, A h R FHEFAERAFELPATHZERE ., KA X E0 A, MHE
LR A R B AR AT I By A BT B, R T O3 O R AR LR, A AL R A S A
FEXE REGRFREFRAGEENET W, R EREB BT, R EBREEET
R P A KR E AR PR AR B L AR BRI ER, UL R EAN
P H AN, RIEAZ P AR, Lk 3 b0 R R R A B B HAT E N

KR ELBRFPATRR BEER RHERRE REF RN

AR A AR I S A T2 B B ity i O AZ O TR, B G F- 2 G i B B IE A R
DA 8 NAUH OS5 OB SE. BEAE N5 is 2 DRSS AR YIRS R I S PR
PEAWTIE 22, A MR R BB 70 T s A5 LI AT A B Bt H 2™ i (R SR O
71N, PR R A A P B 4 P 7 A b Bt ey T A M X e [ S A ke . Ay
WSTE BEAR A AT IO SRR, 2R 5 ) R = 5 TS . — 2 T A B AR BT PR e i
R R ARG ;. — R A A BT T AF A O A A A (R s — 2 A M PR
B HRA B JEBATAEA LR 27 FAE 5835 M T AR I i S 0k A A A R Ty
WL B 5 1 HEA TAA T 26 ST AT T 1 22 , 35/ S TE N M A RS B A7 A R TR . iRk
PEBEA UM 15 B AT, S AE T HRRA LY, (PR 70 1E AL S R 8 B A 25
Heo PRI, 38 i oA 7 v ik Bre A B 2 PR 7 P 3t A B DR ) S 081, FANF P M A Rl e e 1 i) A
R, X A A AR TR B M A T ELA B B S

— AR AR

2021 4F 12 A, Ak M AF L Be SR EATAT ) AR MU R 73 5 A7 BR S wl R K
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TTHRAFIZE” (LUFRIFR “HFEATE") FEA a4 AT 0 th N oo Rk B
PR R IR R TR 23 E . © RO LATT »

B HEARITERZF (Sun Fung Timber Company Limited , A8 22 4% H AT A, LA T i
PR B AT ) T 1989 AEFER UM AT o % FIFE IR R 0T 174-178 5 5—4ll ( LA
TR Dk ) FEARMEESS, A FE NI A R B O Z YL bk, ST
NI A B EH E AR B, 0 WA 50% BYREGY, DL & NI A& R Mg,
ST Ml DL &8 /A /A M 4 7 85 , E 2 2y = A= LR, DL #EAT ST I A RIAg H
WHSARHAAT, HE 2016 4, ST 5 DL A Gl & BB AR i

STES PR A AE], 2017 4FE 4 A 14 H, ST LU EA AR X5 I b 7
FARRAE (ARZHIFHITA, TR “REART) 1T T —r REAREAT (L
TR CRWATT), A 2R Fw A A R KA, SR ARk 2.2 12
AR HE, BEA R FEAREL I, T 2017 45 A 15 H T Zs 1 2
EMERET . STREHEAFZSE TRy, 30y — 2w S & 5 By, W 0w
FRAFEL UL RGRTHE, I3 TR, RS, Bl 2017 4E 5 1 19 H BT EZ
VR T ik, o B = Al ) SR A F] AT AR 5900 J7 el A SC TR . 3RAR
RARYLE A FMR UL I B s vk B gt e s il 0 T I, OFF 2019 4F 6 H 28 H 3k451E
VFHATIZ R AT 2o BHIEPIT AR AR, LW G RO, A 15 B
FEIF 38 50 TC BRI s , PUTER AT IE T ASLBOR , LR BIFE B g 1T
AP TER D AT FE RN PE R A TR 3 ) 7 oo A B S VA TR FE RS i U T4

T s o SR B A R E R FLZ RS s, B IESIT  H— R AT
AR, R A RS AR SRR = i E ARSI TARZHI AP T
FPP AR PR TA 3 0 L= 2 0] LARYE A (AR5 ) 55 95 209 , TRk
FA R F R R R ke . @

(D Guangdong Shunde Zhanwei Trading Company Limited v. Sun Fung Timber Company Limited, HCCT 25/2019, [2021]
HKCFI 3823, Court of First Instance (High Court), 2021.

@ (AL ) 55 609 B (RN ) 55 95 M “TRAsR AT Py R
(1) BRIEEASITIRS  AHEL R G PAT R, (R 2013 4E28 7 558 17 &1&1T)
(2) W NS AT P9 MR X 52, TTZ AE A LRS00, WIZ e i it il 07 7 v 42—
(a) ARSI T AR ML —Jr I i 2 FE AT BE T 5 (b ) A S SRS LU R s Jes——(1)
(U B RIS TR AR ) 2k a0 CGii) (AR MO e R R ) N HbikaE; (¢) A (i) JF
AT AT T AR A SO T PR 7 105 M3 A 5 (i) I e mi R pealipR IR e (d) BREE (4) 30
A MAES (1) IZHPITAL R 53 BE , FFARHEAE MR 1 Sk i B , slOZ I O AR %5 530V e & s i (i)
ZARAL XSRS ERTE I ISR I s (o) A7 G324 Jm i S sl AP R e, IR (i) #J7H
PMSOITIT A s 8 Gii) CAmRAa psl ) NIRRT T3 s 5 (F) 2Rk (1) XP& B HARRAR Ty ; 8 (i) Ol
PR A A8 2 SR SR I b L B AR P AR R B e P
(3) WA LU RIS B0, R i s il ST IR Al SR 4 —— () ARG USILAL, I T (0 2 B AN e i 2k A
Pty 3 (b)) PTG, B RASLECR . (4) QRIS S % 2 3R 3SR B th i o (ke )
AN IR E XS AR A PSSP R B ndeE (ERIDRPE ), MZ e HAE & 06 TR 5 AR A D Pt 43 b e s
FUSE RN, T TSR EA Tl 2013 4F58 7 5548 17 208 ).
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RIS AR A R B B BIA Ny 2 —, R A RIJCAL, PSR R B ds s e, 3R
HAETERERHERSERITIN , AGHRE M, ST HEFEFMFIIFRA R T
BATART SR ) L BROR B Gl 5 A R AR A RIS TT AR OARIE AR SRS, B &
[ AR XSO 8 Bl 38 5 i —38 43, ST RHEA 2B R AR (implied authority ). @
VA UEHE 2R BB A wl #E g S s SC BRI A ST A Hh BB I 2 ARk, ST
IRARELAT L MALPR (apparent authority ). © £ X Hr £ AR A “ARERE" 15
L E VR, G5 A 2 AT RS 5 i s VR A AR IR A 1T ] & ] S =5 8
ZIRe )] A F FE WA R A UL T A G 52 S B 5 0 — &R 535,
IR ST ZMpyse sy “IFIEEIEATE (in good faith )", 1A [AIH KT g2 — %
Jai 1 i (sham/collusion ), #Eitl, WL B #E—2046 ST BTEARZH 0wl =AY IE I
TEITER, FFEAFMAANZEG R EF A, WY RN R MER A S F 7, KB+
INFIRNZAPER BB AR © 58— B E A FIA SR A2 A, it e s AE
BAF PRI . © ST JCAU R A HEAZ 3@ A, AR M LM AR B B A 1] L AR
AR A FBZR NIA Rl s 2~ /¥ DL, el 3 2017 4F 5 A 31 HA&IT T
EYNE (A FEENHEE ) AP, B AR 28 w] bl o ks gk A il
B, A FISEPR b OANTEIZH D SIS G 28 3R T2 kb 9 SO ek 5 [ B =R A
D7 BRE MR o © AR et I A 2 K m B A5 F 2K Ik R SR S AT B
2, B AEATIESE 2 BB 20 m] HAACR AR T P8GR, fe BRI, R
Tz TG T A1 RO A% ((be shocking to the conscience of the court ).
BPTE ST 5RIE AR A4 Tl (be misused ), RIF A TP R TCEEA1E T
T ASLECR " © 28 2R H LG AT REMRIE T (FhEa01) 5595 (2)
(b), 95 (2) (c) F195 (3) (b) AN, WHI LB T 2019 4FAE L AIAT 4 ELE AT
TR

JRIEA IR, T 2022 4F 1 H 12 H DAAAER A S IR A 150 e [ SR vA 7 i F A o
TREZAPSE N ER. EBE A S A IR DR A I A 5 R YA, 18 R
URFR R A BER AT eV L T B RO AR R AR AR

MR HFEAFZE” hIRATT UL, 2 F NIRRT FEXLRARES
IR AR e A e 7 i SRl A B AT T i T 4 5 5, 0 S Bl 1 P e A R A P B 1Y

Supra note 1, at para.18.

Supra note 1, at para.20.

Supra note 1, at para.24.

Supra note 1, at para.48.

Supra note 1, at para.57.

Supra note 1, at para.53.

Supra note 1, at para.58.

Guangdong Shunde Zhanwei Trading Company Limited v. Sun Fung Timber Company Limited, HCCT 25/2019, [2022]
HKCFI 551, Court of First Instance (High Court), 2022, para.12.
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Tile] Ao X AN T LB LA R R D S35 , e 5 M P 3t A 8 ke B MBTR PR T, 520 2
N e

— At ERE R B AN SHITH LRI E

(— ) FEFIANSBITAM PRI RILEETE

PN 35 A s A B RN MIPRAT AR B R R 22 Dy T = A AR . 25—
AT UE DAL AR 33X — I3, Y A AR ERIA 5 P T e 3= Ak A (Al
LYNLy ) AT CALRZ), 2N ORI BAATHME P A 25) (the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards ), F* 1958 4 6
H 10 HAEA 258 IT 09356 = PRl gk 25 228, S A BEAM FE 3 e i R A
E ARSI TR I PR A2, 1963 48, s i il (A1) (45 341 55 ) 7Edcf
1950 4F- { Fhgeik ) it [ 2 S8 O AR St . @ BE AR 1975 AF A (AN ) I
T 1977 4F 4 F 21 HB AT T A sl X . 55 AR N, s X i Al ) AT
BT, W CALY AL ) FIAHSCIN S B INes VIR ar A2k AT e T its 5
At 2> 24 1 53 Z I AH EL AR5 PRAT AR DR SC55, TR SR T 3 L08R R 2 AR Y
L IE o I, AU RIS AT AP BB TR A X G F2 200 S s oA A ok 55 s S Mk
P, © I MR A AR DU AEAAEI O [ PE T 1986 4EhN
A (LAY ) Lok, M PR AE R U B A2 380 T Hd7. @

S AR AU A A S 2 1999 4o X — I, Y AR A s i AT
A ATCRE ALK A L b i b o SRR T, S s 2 AR ], R BB IE T (A2 )
BIAH SR RE o IanTE 1998 4F “H=FAT/ARIZ” (Ng Fung Hong Ltd. v. ABC ) H, Py fi
BAUG TV DR AN R T A2 AR ok, A E T A A E Rk, i
PEARHSIEBEA T AT o R A0 B2 4 Y AP EFE AR T s AT 25 2D 4R, )5k
S PRI 5 W R 57 3237 LA R o

B =AM 1999 AR A4 o TGS PIARIY Jm) T, 2849 v 55 N A SCHLA A

D SO RIBR i S35 R AR iR B A SEAR 2 RS oo 7 s T3 ot 1) % 91 R B D S 32k A TR RS, AR b i
By Zr, BEAREREI (MR AD) (55 341 ) BIRGRAE (HIBIED]) 55 341 35, AT (a5 ml) (45 609 %)
WSS 609 T, 2 UL ARk CHEUEA UL ), IR kL 2002 4FRR, 26 216 1T,

@ Fls (A1) JrRud AU R VR SO AR T IS T (LA Z), BRAE T s LIAME H i # b
AR BB s A s e, BN AR HE Rk . AT AT , TR R 1 AR ple— B AR b R e, 17 75 s LA SR )
R XA M ) T BT TS AT AR A s A . 2 DA 553 . (Rl APl 135 ), T A R A 1997 4R,
213 71,

@ ANLERIIETE (AN ) G R IR VE R 8, AEA LRI TE CALANL) ) G2 L5 LA E 5 sl X
X Iek AR L A Akl e

Z UL RSN b M 7 s AR B 2 LB —— e AR RIS BT AR AT S L ), 3 (EEaTie )
1999 4F45 2 11,45 88 11,
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Wi g5 2h i, A T — 2 H T P HE -5 A S AE B AR AT A R e ) i g R AR
i QT P M5 A5 W R A T BB DA B AT AP 3R e i e 4k ) C LU fRTRR C&EHE ) )
CZHE) T 1999 4F 6 H 21 H piy e N R R i B g 5 7 VAR 104 7 085 DX B )
FERYIZEE: I B Y 5 3505 0 0 LA A A elEFR R L RABTT (iR ac i) w7 ISk
i AR CLEHE ), Bk Be R AT N PR ALA . (24 B I 55 B v v A = 4 [
55 BES IR S5 A E R ) AR (AR N RILFIEAREIE ) PrE i ik, bk e lR]
BHITHERBIEEE (M) i, CHE) MERNAREAREE T (4
N2y ) WA, X TR A TR B e S5 N S (A ) e —3. AR
b, AFHET 2000 4F 1 H 13 HAETT Cpdacl ), Horbaf@oin A 35453 YRI5 i Bk
137 % P M A 3R A E B s P T AR RIS RV T R4S , 727 40E S8 T 40
YT bR LR B R . F, CHE) BIAH OGS IRTE B w15 LAELARYE 52, 9 b P38k
HRAEB W PATLT A T HEHE5 1.

WJE , Ak — D R v B ol s, B s A B i PR 2R ) (56 609 %5 ), JF T
2011 4F 6 H A 22 B SHHESE, DL CReA [ PR 3R 2 vk 2 0 2 EPR i Pk yaik )
( UNCITRAL Model Law on International Commercial Arbitration ) & 3EIE 1 5238, Horfr,
“FEZEm AT AR U T 95 4%, NS C2EHE) ATz  ARE Tad AR BOE L
CAPEZRA ) (5 609 B ) WIS AU AT M50 , 05 B ds i A 119 € Pk (BT ) 25401 )
PPRETEM SR A TRBIT 5583 . 2020 4F 11 H 27 H , BRI TEIX BN 5 o
AR E (OCT N5 B RR A T8 XA B AT PP AR AR P (R R b 78 22 HE ) C DR i (kb
FUEHE) ), it —20 5838 C2eHE) IR S E PRk i B4 T s B8 2 i e — 3, Crb
FELHE) T 2021 4F 5 19 HAFUE 2021 AEhE (BT ) 25001 ) A 280 76 19 by 4 T S92t
oo AR AP T N H AR ER R A AH DGR E TR A T LA AE B

(=) EBELRITA MR EROIITILE

F A s RO S BT R R P 0 S IR AR AT LUE B, Teig e A0 (Al A2 ) b
AR CZHE) UL CRNFEZEHE ), HNAS YR AU LA OGE T A (k55 1)
oAb A Bk T LA, P, s (AR ) R A S P T ik ke i) 32 22
s WU (AR AE) (55 609 75 ), “ERILAIRIAR AT ME T4 34,
3R AR, A AP EER BRI A T AR PR R AT LA R
0538 I AR TR < R s w19V | DO 6 B A i S i S B B S L D V& B2 CE 7 <]
TIEAEH T HARRE .

FRAE CARFERM ) 55 95 A , FEAasm il T PN b Rk Bk D i I 0 24T 2K 21
— RN R IR R P T 2SR IR R N B AR A A T ARl 95 (2) % EEELI TR L
FREIE :

W PRI Y AN AT R ST, MR 95 (2) (a) &HE, Y NERE
AT ARETT , AT LS vk, B S S N [ T ) A v

5 AR MUTCAL. R 95 (2) (b) ZHE , MR MR T ARG AN 295

9



BWEMNR G HE 2022 £ 4% 6 1

AT A8 SR AT PO, AN 245 , JUIARCHIE o 1 A i A W A B R A RIS
R AEAR R BMSOICRL I T IE

S ORBISFIE R . AR 95 (2) (o) ZRMUE, ILTF AR RHTE N “ B 35
KT AT A BT PR T A 7 i P A bl i A Al R e A ©
TESEER T, V5 22 R HAR 2 T D AR 25 BT A e 20 o L I O AL 2 i g d R 46 AT
AR B A RIS ANE T IHASEK, X 505 ) PN B UL O P TR AL

S0, AP EUE AU HE . ARG 95 (2) (d) FHUE , IUTE I 2 16 AR ab B A 4
ANTEAREE ISR B P, s AR R ) S I ) PR P B . (2, 95 (4) Z&ML
SE T ERAMEIE , REANSR AR R R 168 % C SR A MR B E I e (“hiksE” )
b AL XEARAT PEAS PR SR AR A O CHERDCERE™ ), B “fhke™ ek
FRSRBRSAE™ J3ITI %oy “fhapksE” Al ol thdT .

S, AP EUE R L PR P AN . ARG 95 (2) (e) ZMLE , i M EUE A4
AR RR P AT N Z IR R PR, sl BT DR B0 S AT N i e, et
HA R PR AT

SN A ERER TR R AR R CE . AR 95 (2) (f) 4% iZ8RAE "X 07 M
ARBART)” Bl N A Y R s I Rk B AR A A A RS
(R i TS N - RV = SR 7K s

5 T 2RE A UL B URUEAT B A S T DUE A AT, MR35 95 (3) /R ME, A LU
TRREIE : —J& S ik IR T T Y S EORAN RERE PP R B TR
ORI PRATIZES, 2B ROAIEOR” . B AR AMEJETH 95 (2) (b)),
595 (2) (¢) KW, ik T IHALSE —Fh it B A SRR TEIE XA R AT S . X
TASRER TN, 7 ik e SRR PR E A ZSE, © B AR PR AR A A IE,
O A AR PR o 2 TR s BT L8 PR 7 A XS

IR L5 AT N LR R R B 25 (PR ) 26 86 2% SR 48R il A AT b
BHTR” DI 89 4% IR M AT A LRI FrUE R AT —E ml L, JCig R n
TA MR A LA B A AR, BB AR A AT Ik B 022 5% . IR A, fEAL
TERUE WA —BUREOL T, 76 Rl SE e, 25 3 PR D SR S TR AT B SE B 0 3
AHEIWE? RSO — 4R

CZHE) SBLE&FAN : BRI ARIEFRE URADER D1 0938 M3 A0, 550 ALK RERRR 7 LI .

S WLARFE SR V9 % L M (R R KA P e ek 2 BRAE BCKESR (R ), 80 CAPRISE ) 2019 4R35 1 191,28 45 Ui,
E S5z 125 N REIRBEMAT (14 PN 105 5 W R 004 7 B DA BT T AP BRI A G2 {51 v AR i e 28 001 R R A B
PR BRA A B A% AR R TR st AR A BRAS Rl R 50 A R A RN BRI B A SRS
U i RA BRI SR AR 4 ST ) R . 2 0 d e AN B BE I, https://www.court.gov.cn/zixun-
xiangqing-275321.html, I /5 Vi) If ] : 2022 4F 4 H 24 H,

® ®

10
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= BB RFIEAHIT A REEOR B KL S 47

AL s R A b B s A s RIS VR R 2, K& 2010 4F
2 2021 AP AP AR DA A fs 1k B P 117 00 (R B R 81, A T 3 o

(— ) FEEREABITHEI AN SEER

R A7 s [ s fh o b O 5 sl ) e 4RI , 2010 4F 1 H 28 2021 4F 12 & (b
X ) 245 405 oy iRk P 7E A s s AT, AT 13 1 PP R AR Dbl T s vA B 45 A
7o © JH I TE] Arh R phe A E B ST B BRI B AN A 1 B

60
@
50
0 —— (DNo. of applications
granted
30 —— @No. of applications to
2 set aside order granting
20 leave

(®No. of orders set

3 @ aside
10
3 ®
0 1

B 1 2010—2021 £&EH ( #X ) A ESFBRBHAITER

K1 r ORI ERAT B SRR, Pr@ ROIATER Y F R Ak
ORFEBERAR M (FE2 ) PATHIRBVECH o iz & T LIE B, 2 HR 73 H T i 4R
170 PR A T AT AT, A BB I T, 3 S et A s 125 e X P0F 7 0
BB o 2 M PR PRAE T A TR DL BRI 4N 1 B

W 2 WA EBR P EL h.0—HKIAC ‘B 5 R, https:/www.hkiac.org/about-us/statistics/enforcement-awards , 5% Ji5 15 4] i
[f]: 202249 H 2 H.,

11
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&1 2010—2021 FEMMMBREFTEHITHREER

ok | BT FBBIATIR K 2B
4= i 2= 3l o 3 T
s | okE | DTRITER] B ki
VIR | VIR | % FAEWA 4 R AT 8 P H
A #H8 | R B 4 Wl
— ~ ﬁ h=4 A .
or) 6 2 1 BEAEZA S (Xian 0.17
2010 Arbitration Commission )
A X®) 19 0 0 0
2011— 7 He 33 5 0 — 0
2014 5 ppmE | 75 5 0 0
= £ B A
oED 8 2 | o | TNEEEAR (Guangzhou |
2015 4 Arbitration Commission )
H AR X 21 4 0 — 0
7 3 12 1 0 0
2016 WHRAEAP 3 R (Sole
H A X ) : ) .
fesb 20 4 ! Arbitrator/Arbitrators, London ) 0.05
7 3 17 1 0 — 0
2017 4
H AR X 17 1 0 — 0
S MAP #2514 ( Guangzhou
Arbitration Commission )
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o3, MRBUEMCORVE L T R . 32 FERAT AR AVE B Mt € M A B o koL
) CLAR AR CF bt ) ), o2 18 M- el b B 2% Jik s phdT A, IFE
TIATA 5 1032 PR PR T FIR BRI B AN |, 58 Pk SR A 20055 75 AN L T PR st L
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O FEIHAB N B & PR R T (R l) 55 95 (2) (o) I & —TJ7
TMARBE T 5 A A B HE AN AR AT 5 55— D7 TS e Y st R LAA G 25 3 A
ERGREAMGZ . TR AR, B A A2 IR TN HIE A, AN
ARENERN, EHEEEF BN KR TEEIGEARIE HSORE T2

Lou Wai Lou Real Estate Consulting Company Limited v. He Zhilan, HCMP 3202/2013, Chen Leiyu v. He Zhilan, HCMP
3203/2013, Court of First Instance (High Court), 2015, para.21. £ E &5 1999 4 Hebei Import & Export Corporation v.
Polyteck Engineering Company Limited Z& ( (1999) 2 HKCFAR 111) $§H, (ZHANL ) BiiE B A AL Sl
PATEIL AR XA TF T 10 52 R AE L i A R 3 A L AR A T A R J5 28 7 32 A T e ke B T A AL R
ARG SEPATARAR T, O 3 FHARA T A s 1) 1 AP 2510 ),

@ Id, at para.24.

15



BWEMNR G HE 2022 £ 4% 6 1

TN PRI AL 7 RN BURER A Rl AZ % MR} (R R AL s A ) #E
FHETAMAT T RPN A F A RRR M e = 15

5= AR CIRER SR ) 2 95(3 ) (b) 5%, B M I A LUK . Flkik e 2k “o
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it A FLBOR T 2R B AT A AR ST LRI, 13X 0T B B0X S50y aE A i )
B, 3 — 7, R SR P R AR A AR P = A R AR X R (R AR
TR, gk B ARG A B Sr vk, AP IR 55 n)

VU ARG R AERBERII ) LA SAH SR, B Ry HE AR B IS T TR A R
PR EBERHLAEE . RIEEE (PPEEB) 55 84 20 CEraEkBe il ) 55 73 Sy
A5 10 FMUE , U R TR BEFE R B T BTk R e R e R TR . @ AR T
HITE T, HE A 7050 B R 55, T T B i B 5 vl R 1 A AR Ao UL A, N5 R
B, AT BEAE ) e A 80 ] BERES . 78 TR e RIPLR % & A PR A
FIFER - RBEAR (Fis) ARARZE” h, fig AR EE gl fo L w3 Dl ke 3k
NS RS2, 78 “A A RIF B AFRISEHHIEANE" i AR % e pr i i 4
A7 RS RS B P vk B 246 1 35 52, B ik B R R R A A i P T R AT,
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®

Gao Haiyan and another v. Keeneye Holdings Limited and another, HCCT 41/2010, Court of First Instance (High Court),
2010, para.16.

Zv. Y, HCMP 1771/2017, [2018] HKCFI 2342, Court of First Instance (High Court), 2018, para.14.

CEHED)) 5 4A 7 CRaFkBERing ) 55 73 SarA58 10 (1) 808 Mg CAPEaesl) sl AT i bl 8ok |
A FEREEST I (1) HHEFa ——ee ALy R AR U B IR EE AT F R AR L 5

ZHE T H 2021 AR5 1 558 4 L0k BN . “(1) BREE (2) A HEst, i A A AR i, SRl
PATHE P b, MZE ARSI AT SR G AT (2) Fi—— (a) EFENHLME HIE , SRR AP T3 N bRk ;
B (b)) ZARPIF B HE IR AT 100 58 R EAT , WA 2R o 1 AR 3 s k) PAUT T 7 8 4 AT 109 T P L ikl
AR A TR AT

(RS0 ) 35 347 T2 CHPRUERMN ) 58 4 008 - A7 0B 2 SRR T M I IR AR RS HAB R IA BT AL (1) LURIRI,
TURRE = AR H IR 6 4R )5, A il — - (c) SRHIPATIEIE IR YFIA (AN S A2 M E O
JEREL TG BN SRR ) oo (3) BT R/ENSCHR AR, A TURA ™ A2 1 H B T 12 AR R4 . (A
FOFAFE A G A 55 SCT 3T WA SO IR

® O
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(2 Wang Peiji v. Wei Zhiyong, HCMP571/2019, [2019] HKCFI 2593, Court of First Instance (High Court), 2019, paras.20-26.
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27 B, RIME S A AWl B2 S O i o 3808, 25T T IR IR A . @ BARIZZR P iR
Ladciobr SN HEE R LIPS oINS W v Ty & S SESIF A N i M 17 e SN o 2
PRI f4 18 A MU A A R R R AL ey AR Be G T il (AR A R RN [
FYRRNIE ) AR ) S I0A =HPUZRRUE , R IA I I FE Rk e, [ #RPF 2 H
= A A ARICENIE B RIE A SCPE , HARSEAS R DA L IAE 2183819, I AN E
FERE 7 3R ZME SRR EEXS B IRIR” HEATHIA, FRE M EGL FOR PRI E W
YR SR A I AR, (EL (R U e R LB AT R S RILRE | LA (R R 2 1% 35 14 512
PR AR

(Z) KERE®E

P BRI e 38 [ R PR R AT 8RB Y EE 2SN 0 “TEE AN 2 LA AT,
INIRAT 2T SRR MU AT 2R, B AP PR 25 07 SR N RIAL AR , e OGS 2
AR PR PR ) A PR BERE 2 F VN IE B L ROt A B, PR RSy
M2 TE . 11 H AT, VR 2 A LR R B3 i R REAR 4 ok Ik S 2K, IRBEAE LR L
ANJT I

L3 5 FAZARFTAG F &P

YN BT W S BRI SUR A R, FPRFR P BETR R 30, AL R A
EEBUA LS A FIR ISR G AF M, B AR o Bkl a8 A i, 4
FEAEATIEYE R I H A ST A8 00 Al H R BEFAGIEN , HIGi8 R MR e 7
IEREJE N HIIEE, ST #RBAEMAUI G A RZIT &R, AR A RS
AR P LA b A2 32 A ad A, P bIp S PR e A AT 2Ry, e A BIR )it i Ry S B50Ah K
BRPARLEPATIIN R Z — o SR, PFEOE HNIFBEA S B LE5E i, WA T 58 > 55
NHIRCBR AN, @ CHEAPFRERREN ) 5L AR5 (75 ) TRUE , e TPk s B X

Bt fa CAEAR S PAUT Y M ARk B e ) T A L R ), 3 (i T BOR A B0 Be 741 ) 2001 4F55 131,55 17 1L,

Z ULk GEEWE CRERAB ) MU T I bR 7 18 Y30 I ——fe A s i SR IR B 2400 2013 AR5 3202/3203 542 ),
R (FPERITE ) 2015 4755 2 0,45 49 T,

e PR ) 3 R S R E AR (b)) TR R IR AR IR P Rl — bbb R 2 DG
Wi R [, B R 2k

Supra note 1, at para.19.
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KM E HIE 2 AR A SR, (PR DO AR T 03, BT 5%, FRAE7E
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H AR AP ER AR DS & IR TEANAFAE ik DG A I )= 18

2. SR A2 L5 R de 42 15 2R

i 51 1 iS55 LR APAR I — B2 AR, I S DRAIETE > RS T RS [E] A A
TAECHH R, T RO R 38 M s @ TR (L ) IR U PRI E
(A RRAE Hh AR A, 2 A8 i 5 b Ao AL Ao AR i 28 D0 4 1 > 5 B 22
Heo X457 7 PEE A iR AL, 15 AR HEAS [ S8 4 0 AR 0 R 16 R4 f 1y (H 2 R
IF XA PR TR R . — BAPRIE AR RE LA A 7 U B, AT RE XY
IR R AR

BIANTE “BrEARZE" WA 4 KRB Bk, RN REH L, MW
W) A7y B 25 5, MR 22 M AP B D0 AT L& B, AR AR Iy — M 2 B R fi i 2 H PR Uik
J& , BT IRIR PP EE N BRSSO e PR A R IR B A RIS e PR AR
AP DL XA S 4 78 SRR 2 I UF 2 AP ZE RO ph AR R e A e
RIS GERZ B o PRI, S — R ™ e B B PR AR T, BV 2 DA R R e
4 R Z P AHME AR BT £ b 58 s AN ZE A0 AR BE SR A BT A Rl R TP R A R E &
ik 2.2 4276, LA A 5900 Ji e, H HAA WS &R, # FHH RIS AR N AT T

AT UL PR T R e 2 HE 5 D e R T BB (B B R BB AN R 2 =5 e &
— B, e e 2 FE R R R A 5 A Y e o A, 456 35 S 5k A B s R
¥ R AN TEYE . Filan, CFus E bRk i oAU FRER RN ) 255 13.1 2680 , fhak
JEN LR 75 RS N 2R P R A Y AR A TR, — T TR EE 3B e AN 00 2 B SR A
P, 75— 07 T X RAIEAS 7 TR FR T T 34945 B S50 R 0T FLRB IS5 2] & AU L2 PR
WHZE . X R EIAEE T (e 56 A 1 SN2 B 45 AR

3. Jk S B84 54

fE “KEENEYE A w27, AR5 — U 7 Jo e AR R FR T, (TR ZE i &8
Pk (HMERERIR) 5HEE I —mi i (HBIFAEE ) ME RS 7E RS

ZILEBWE : TR GAT AL RIS ), 2 (AL ) 2005 455 2 103,45 41 T,
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M - 24 U 5508 f s A GRS AP R LAk f s N2 A T e 28 g AR
FEAZ T T D0, DRI R L, A e A B 0 H 3 542 5000 5 oo AN R AR . 7 ks e A
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5 3R E AR = AR P OB R S8 38 () S VR AE SR, PRk b AR A A DR K, HLAp
DA PR DL O By AR T RE T 8500 L o R (A4 28 LA 3 Y ()RR P R R T 3k
— A, @ IF HAE “—ir—" BTSN IRE R LA EA S (AR ) FERR
B (PP ) W7 =S “ i ——Rf% " Carb-med ), ¥R 5 (P850I, IS & R K
1E AR AR, @

T3 — 7 T, A EREE A R ST 2 IE P HRME RS o PR E — LA, N T
N A= U ¥ = P2/ s &S JEW11 SVARNLS SIRVAR/AIT 582 (A B 2 LU SO P B 1 5 WU B o N 197
TARST S IE B SR A AR B Y v 0 45T T 6 AR ok 53 A B R 5 ER
BABE R UEIR ST 28 IE PR B A A 5 FERRU IO b SR i B 35 52 ki T 3
VAR S AR S 0, 228 R ], 276 38 S A TE MR ke . (R PR
gk LA RN ) 255 11 SR8 B T THUE 1T ik B A BER% S BB, A4 4 Il |
ZB RS AR Y S R 51 BRSSP A R  R B AT R OB R A5 AR AT HE
MAPFR DA TEPE S P ST VR AEATATT AN RIS e (I, A8 01 i B A 0 4 Jo B

“KEENEYE A RIZE” N ML HLAA (805 15 T A U5 A JLBOR  ixX .45 b fh
P ARt ke VRTINS =g O VAl SR BT S i Pt A ) AN | LSS R - = K 3 e
/oy tp s NS = 879 N N IS (SR F 5 @0 S WSS S B bt a8

4. 40 F AR P oG HLTE M A

T ZUFY Z7 i IRBEUR R R P A B i R 0 B (] U T A A
BT M A A LA B EE L AN IE CHES, DAt e A SR A iR e AT, 7E
CHEANFIZR BN R B BRI AT IR B S A A w2 A AR AR SO S A
Ty =X, WA TR A )7 A4 R T ARG . @ ] I, AR B AR 2 5
NI SEARACR] , i B UE B A AR I 2 A BEAPE R o T B AT, Y b R B e AR

Weixia Gu, The Delicate Art of Med-arb and Its Future Institutionalisation in China, UCLA Pacific Basin Law Journal, 2014,
Vol.31:2, pp.97-126.

6D Weixia Gu, Hybrid Dispute Resolution Beyond the Belt and Road: Toward a New Design of Chinese Arb-med(-arb) and Its
Global Implications, Washington International Law Journal, 2019, Vol.29:1, pp.117-171.

6  Supranote 1, at para.54.
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A BRAR AN L A W] SR B sl B 245 IR U5 2 3 AR R B sUAE i
PRI, P EE AR S PP R 2 R LA DR . — 2 EE L 2 =5 AT Hh A i 2 ()
I LGE U IR LR A LAY BB 4 A BILR  J7 O E R B A T 4 Y
JE I FITRSE 5 = I ZE UL W S Anfa] LA R Sy i Xeb 22 T B Tl At IAE Y, 800 i
AU AR PR S A FE B AL, PRAIE A TE S

(RIS, P UAL) 1O S A5 0 R AS A TR Dl B R S B VR . F T, A (e
Bk ) IR T M A% Bl 1 P A 5 AL, (R 22 DAY St (g TR 11 e R U 0 0 A% )
HBEAE R TR, N, COREE R PRI ) 265 1+ =2 MLE , PR I AR 28 B R 5 2
PP A7 Fr SRS ERBEAZ ], R Be mT LA R R 30 Aot 8, T AR /R R
JEETE SIS MAR R AL, AEAN S R s At ke o (A ol ) 26 /\ DU 25 BLE , b
BURE 2 R A5 S SCATR, 0L M BE TR Ze 51 S v 45 28 SO R SR I =X R E M HEA A ),
SRADETZ 51 S WA ) BRAT S ID R /s AP I E T TR 1Y, AP I JEE 1o 244 5 L 50 i %5 B
B R, I s A TE ST 255 S . R EE PR TR S & 2
g E PR 22 5 51 00 (PR B 22 b IR S PR R B 2 DU R 2 DA 2 25 I A SG RLE o
FRIRA AR Y T A BT PR A% e A B2 0 A7 A S SRR A i AR 2
T0 BN WY L2 KA ) R P A T T 25 [ L, (R T 5 DA, A% Bl il B X T O e A A 24
TENE, AE5 PR AR LR 25 T, B P aRRE | A 57 25 5 TR 3 FE B T © IR
i it e PRI BE AV P A B T PR B i LA

% &

A 24 0 D7 S SRR, B s 5 P b 20 B R RS [R]85 e L J 30 P 52
MG — , FER S NI T A A AE H 2s VI RS , PR A A 2l g i gLl ek
UL PR RS BRI S P T MR P b 2 A A B 2 R DR, ] £ s o
FBRARAE T U TR P T2 e 1 E 4T A

WA 75 P LS A v LR R S% 1T, N MR R e B s N S P T I A Se ik
ARHEAF AR I E AT E 3 . SR, A SERFSE & B0, H 2010 4R 2021 473X 12 4F (],

63 Supra note 27, at para.13.
Z VAT /N« (R R e A e 1) BE MRS B9 ), 3 CRT AR S5 IR ) 2021 AR5 2 419,55 55 0L
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PR AP I R PR A T Y T e B 20 DA B B AR T e R 5 Mt DX DA [ A i e
W2, i E iz A T SR Y PO SR, BB RAT T RO . I ER SR BIAHER
PR3t (AL ) AP AL U 2 e 0 S A7 A — S (R A, DU J= T, PAY B 22 LA 19
AR I I 76 73 (AR BT 23 T SCAR PR Bt , 7 Py i BB B3 f S0, O A R (B A 2 By
ARG IATR P EAR I 9835 5 7RSI, PR A D Fh Ry B Fa, DR
JIREL S5 B [ VAR/ATT SEDE: A

P e RABETE B UL AT — 03 PN PR A DR A R 32 2, A [ X s
AR 5L AR ME S A8 K AL — SRR, X SEAE IR AT B JC 0] K A 1 (L R AR AR AR R
Herf, it 2o 7 A A TR, DR 2 LA T B 995 B AR AR 2 B TR 1k AN i B R 4
PATIZMPERE . R, PR LG I 15 7 — 20 S 36 b F I, [] I (R B R 7 Y
B2 E, AR, ARG Y PRAT A 2 I , 254 AR B A 5 A REAS Bl i R R
eSS

Abstract: A review of the cases of recognition and enforcement of arbitral awards by
Hong Kong courts from 2010 to 2021 shows that compared with arbitral awards of foreign
countries, Hong Kong, Macao and Taiwan, the number of mainland arbitral awards rejected
by Hong Kong courts on the basis of Article 95 of the Arbitration Ordinance is higher. The
main reasons are that the execution of the award is in violation of public policy, the person
subject to enforcement may damage his right of defense due to the defect of notice in the
arbitration procedure, the time limit of application for execution has expired, and the applicant
has significant circumstances of non-disclosure. By analyzing the reasons for the Hong Kong
court's refusal to enforce the award, it is found that the improper arbitration procedure in
mainland China is the main reason for the refusal to enforce the award. Based on relevant
cases, this thesis summarizes the reasons for Hong Kong's refusal to enforce the ruling and the
thinking of the ruling, focusing on the analysis of arbitration procedures in the Mainland. At
the level of rules, suggestions are put forward from the aspects of establishing the legal value
orientation of efficiency and fairness, honesty and credit, perfecting the procedure of service
of notice, and preventing false arbitration. At the practical level, the arbitration tribunal
and arbitration institutions should be independent, fair, diligent and responsible, so as to
constantly improve the mainland arbitration rules, safeguard procedural fairness and make the
implementation of mainland arbitration awards in Hong Kong more smooth.

Keywords: refusal of enforcement of mainland awards; Hong Kong Court; mainland
arbitration award; the arbitration procedure; rules of arbitration
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XEER EEITT WM HANBGE XEEE RERERF

— B AR H

G TFNE IR R G o (AR O R ) B e O <R
— 5 M AR, B B RS VR A A O B Bl TR R SRR S LA R PR ©
MRS (AR AR ) 0 SRR TR T REFRIA B —Jr 8 T i A 10 R Y
55 I A B SR @ HR AT DA 0 2, CUEFRIEAR R A% O AE TR
— M N — 0 Y AR R A G 8.© (EERIL) 5 28 345 1782 4 (28
U.S.C. § 1782, LIRfiFR “( LML) 55 1782 457 ) WHkhrhy “UEE T/ Prah &k, 98
RV g R A1 T e o 72 e R S S A7 36 RO SRS $R i B, 4R Ao
FTE A5 E S AR | 1Sk A5 T B A AR A wl AR RBUIE IR S 4. SR, X T
S[R3 g A REHE T 7% B By i) 75 T LA o i = (Pl b (e P A PR T, AR T g T 2
BEFHAFHR , oA A S . AR (SEERH ) 25 1782 K45 (a) AHLE, BT Hb

R IE , FR IR BRI R Rk 2 B L A

Garner B. A., Black’s Law Dictionary (Ninth Edition), St. Paul, Minn.: West, 2009, p.533.

Elizabeth A. M., Oxford Dictionary of Law (Fifth Edition), United Kingdom: Oxford University Press, 2002, p.153.

o RPY  ROUR B8 - 53R - SROUR R IRG A5 (S& I R IRIA Z R i ), 28 (= R ) 2020
A 3 01,45 195 T,

ONCNC)

26



FEERIEEFATHHHEEA TERAENRNEREET

X B ] LIARYE <A EREESEPRERE” 1B 0 & R BEUE AT A F R A H
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VRHTRTHEAT AR R AR P AR N IURIA 28 TUE S R SO sl e I LA, AALSM
PR E PR E A . @ S8 R RIABE U FE S E T, USRI 437 Hiy < LA
A g g FEl PRy i (i (for use in a proceeding in a foreign or international tribunal )
B AL [E bR R

ARSCE TR (SEETAH ) 55 1782 J Mk Jy s IR Hoar ik KL 48 iz sk
H 1z —7E THME A i 5 X MGED B . IFLL Intel Corp. v. Advanced Micro
Devices, Inc. 5855 ML S 451 Ay JEAlt, 4307 58 BN AL BERi s 1782 4558 (a) UE i EE
PR TR] ] R 7 S AP A R X B B P i % bR e AN RIS BE i i (eI ) 275 1782
45 (a) 08 H T EPRR 3P EUE BR A R T AR 22 44 2 S A JREBGIE , {H [R] s
QURSIRSEEs - A bl S| ANGHE RGP IR RIUE @ 1y & S R ES [ AN R G s PR ey e LIy
SRR, O R R UG, — 7 T A E s A A (SRR ) 5 1782 AR5 (a) skSe B E Y
] P R il v vk R B o 2, 4 w8 ok I PR AR AR B 5 ) — T IO 0 285 45 R 2 e A G
Y, e M CREREIL) 55 1782 4556 (a) 3K, DMERIFK E Y FATEE N TR T
R FHEE A b w2 AR 7 AR O DG TE SR A L

L (EEER) F 1782 FEERM B B 5 F AV ESMGE B

(L) 55 1782 40 7 s il B 15 1855 4F5 [ [ £33 ot i B AE B &1 s 22
o R PRIEREMIR SR . 1948 45, B SHGH T /MNEBUR EIRIA I — 7 Bl S5 IRIA R FIE SR B
FR TR T R BT . © 1949 4F, Bl SO L A TIET, ¥R T 0l AV
Fl, PO VR 22 IR B AE T A R 28 20 b R M S AL W) 0 0 Bl TN ASUAS FR T 4 R A vt =)
INEME© T 1964 4ERYBIEZE P IEHE AL BRI — 0K, Feir I IX 32 e Ur B 3 B
SCEERHAD A TR SR A, BB IE SRR A E e el [ PRk ™ — iR U R
A IEBET —ia], LY Rz i R E AR A FE T R R T AR IO TR A E
IR AL T IEE RS A R, @

IR 1964 4EMBIE RN (EEEI) 55 1782 ZMMETTIE R T4 vk iz 5
PR S A4 FE PR S PR i n] 8, (H M AETT DG Sk, [ SE 1T 55 H 1Y

(® 28 U.S. Code § 1782 “Assistance to Foreign and International Tribunals and to Litigants before such Tribunals” .

(® Hans Smit, American Assistance to Litigation in Foreign and International Tribunals: Section 1782 of Title 28 of the USC

Revisited, Syracuse Journal of International Law and Commerce, 1998, Vol.25:1, pp.1-20.

® Mousa Zalta, Recent Interpretation of 28 U.S.C. § 1782(A) by the Supreme Court in Intel Corp. v. Advanced Micro Devices,
Inc.: The Effects on Federal District Courts, Domestic Litigants, and Foreign Tribunals and Litigants, Pace International
Law Review, 2005, Vol. 17:2, p.417.

(@ Ryan I. Earl, Tightening Judicial Standards for Granting Foreign Discovery Requests, Brigham Young University Law

Review, 1993, Vol.1993:1, p.346.
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WOV A0SR GIEFECE SO ARG MR A A 2 B S SE R, PP O e R EE
RO R IX 14 5 [ VA B MR AR R T LASRAA U R AR SR, i 4% B R E DG
TAL T3 N AR EAR R, X T 58 BT A [ B py A RURE , IR AR oA g HL R 3 52
ARSI /R PR B AR . PRI, (ORFERESL) 25 1782 5% S [ B4 [ P iy 2
JE A 5% FE HOE TR OIS RAT O H 2. AR RS B AR TRy RLBESME L
& o [ ik BE A g e g A 475 P P iy 3 Ao , 6 D [ P o 2 P R G PR AL fi
H SRR 5 b 2 g AR S A m ik U B R i AR BBGIE S A R W] BEPE , e Sl b 3
RREFP B EAT o

= EEZERIEREF TR EEEER T
E PR S EF W

SN S — [E PR S A EE RE AR (GG ) 55 1782 457 L A HUEHR 1Y K 3=
FEALFEMA: B, CREREI ) 26 1782 45258 (a) 3k “LAHLAMEIE iz sk E PRk i ff
) PR TR A 4 o iy S A2 5 U i el i P B ey, J& 1 B oK 2 I ) Ak
JEE A S P ] [ o iy A o O 22 A T A ] D e b DR 4 IS0 A o A
T,

(—) AEERME 1782 £5 (a) RRBEEEREEMRESER—

ME HAT, & E BB R BT 2004 4-7E Intel Corp. v. Advanced Micro Devices,
Inc. P BGE— IR ( SEETRHL ) 27 1782 4%, fEIXE MY, 32 ERIP e mik Bext 52
L) 55 1782 S5 M3k HISAPFRIE B F B AU 25 i I R AT 1 RS, FIdg
FRYEZARANAE , HASIBEIS b DX Be IR BGE 1) i 2 75 06 12 — AR K . B4, o HIg A
JEAE T IAE 32 T (R B T 7 DX 5 o, BBGIEEh T RS 2 i B ] s ik Jez v

®

(VG ] IfEs ST N2 - Ihhon: CEPRFEFADER : 22U R ST /R ), B/ A5 18, h Ak SRh 2
JikE 2009 4R, 5 36 51,

Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241, Supreme Court of the United States, 2004, p.262.

The Federal Arbitration Act (USA) Section 7 “Witnesses before Arbitrators; Fees; Compelling Attendance” .

Steven M. Saraisky, How to Construe Section 1782: A Textual Prescription to Restore the Judge's Discretion, The University
of Chicago Law Review, 1994, Vol.61:3, pp.1146-1148.
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Intel Corp. v. Advanced Micro Devices, Inc. Z& /913 2K wt FE PR i S 2 2 5 s
T “UAHESN EE g ul [ PRk e i () s B 4510, 58 BN [T BEFE 26 1782 4%
JE 7 10 i PG [) 5] o 7 S AP 282 1) IR R AT AR AE 4B . 2009 4F 38 I 7E 1) 1 2 I PR FATE 23
WUH B 55 R AC 1 (R A 8 2 & 45 1Y, Intel Corp. v. Advanced Micro Devices, Inc. %5,
ZABEBEU N E PR R R T4 1782 43 JHIE . @ it , S5 EBEFRH I SN
S ILIR I B IRIEBEN RS 1782 S F B a0 [ B i 5 AL o I 5 7S ml ik
BE7E Abdul Latif Jameel Transp. Co. v. FedEx Corp. ZH AN 1782 &% (a) FEH T
“TE Y ARBUM TR, RIS EIFAN Z ) i ke R RS = A R R S ol TR B K I ik
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LRz AN,©
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IR A 3 I bk B FUBE I 2 L ] LRy Btk oy (SEEITE L) 55 1782 4556 (a)
FCE T E PR AT, ABIZ AP EA AL HE UM B BB R PR E AN dE Ry PRk . @ +F
A S RIS BT REEBE AT L5 1782 4R5E (a) FOPAY “LLALAN FE gz o = PR
DLBEMTH” AT PR A R, L HE AR Al A0 ] 1) S5 B AN AR 3 a8 VR R UM Y AT B s
U BIREEE , A ALE SMEFAN R © 1M HAS 1782 4Aysr vk by sh th 6 W [ 2 15 A
PR S JEAE N, AR 2 1964 4EXTES 1782 SRt TIBTT I H IR A “ 45 [FIEL
JFAESE R AR S B R ) 2 i PR FUE B A T LA 2 R A E
RARE “TRIAT I3 Mo FA N 22 ) e R R T 4 I R S AR e I s e P, ©

Hanwei Guo v. Deutsche Bank Sec. & Fl1 HRC-Hainan Holding Company, LLC et. al.
v. Yihan Hu, et. al. 2 BN RIZE SR 2 1 56 R [RREBEAE 2R 1782 255 (a) SRR S
& ] ] s 3 A O T A B R B, PR 8 fh b [ [ PR 2 55 32 5 i #2251 45 ((China

(>  Response United States of America to 2008 Evidence Questionnaire, https://assets.hcch.net/upload/wop/2008usal2.pdf, last
visited Jan.22, 2022.

(® Abdul Latif Jameel Transp. Co. v. Fedex Corp. (In re Application to Obtain Discovery for Use in Foreign Proceedings), 939
F.3d 710, 6th Cir., 2019, p.2634.

National Broadcasting Co., Inc. v. Bear Stearns & Co., Inc., 165 F.3d 184, 2d Cir., 1999, p.186; Republic of Kazakhstan v.
Biedermann Int’l, 168 F.3d 880, 5th Cir., 1999, p.883.

® Id

In re Storag Etzel GmbH, Civ. No. 19-mc-209-CFC, United States District Court for the District of Delaware, 2020, para.9.
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55 (a) 3K IS A 5 DR AR o] [ iRy B — a2 5 SR, HR AR N B JBUUE H 385 F-
UCBRIBE IR 2R 3 o] ik B 3R nl , 3 2 ik B\ Ry A vk i ok [ P e AR U
P B () A R A% G e A HAh [ R 2 RR B B WL , A 456 B TR 1 R AL
¥J. 17 HRC-Hainan Holding Company, LLC et. al. v. Yihan Hu, et. al. &7, HigF A [n] 3&
I Ji0P Ab DXC I 4 DX 75 B R 37 11 BBGIE A LA CIETAC i P (i . 2020 47 1 H 16
H , Thomas S Hixson ' EAE 4 MEFZRM Y3 MK (EREVEM) 55 1782 4555 (a)
FEE S IR IBGIE S H i o X2 CIETAC ik 24 26 HHE ST 1782 4455 (a) HUIEE
UOIRAS 32 [ Btk e , 2 r B il 2R 176 38 HR AR S0k BGIE L2l 9 1 491
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Hanwei Guo v. Deutsche Bank Securities Inc. (In re Guo), No.19-781, 2d Cir., 2020, pp.20-26.
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(EEREML) 275 1782 A HAT A R R i iE B i o R ARSI EVE e sl g 5 ATE
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Brief of the General Aviation Manufacturers Association, Inc., and the Aerospace Industries Association as Amici Curiae
Supporting Respondents, Servotronics Inc. v. Rolls-Royce PLC, et al., No.20-794, U.S., 2021, pp.3-9.
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@ 2018 4F (AU E PR ER L O MU RN ) 55 22 4555 3 K.

@  Brief of the International Court of Arbitration of the International Chamber of Commerce and the United States Council for
International Business as Amici Curiae Supporting Neither Party, ZF Automotive US, Inc., et al., v. Luxshare, Ltd., No.21-
401, U.S., 2021, pp.12-16.

FEMeTy 2R CEPRRTFAPECY S AT FAI A eh o€ 5067 ), 2 (208 ) 2020 4F45 2 0,45 168 WL,
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Abstract: The discovery stipulated in Section 1782 of Title 28 of the U.S. Code provides
assistance to foreign and international tribunals and to litigants in obtaining evidence in the
United States. It is controversial whether the scope of ‘for use in a proceeding in a foreign or
international tribunal’ in paragraph (a) of this provision includes the arbitral tribunal. Based
on explaining the legislative purpose of Section 1782 of Title 28 of the U.S. Code, this article
analyzes the typical cases of U.S. discovery in support of a private international commercial
arbitration in recent years. Comparing the two arbitration cases of China International
Economic and Trade Arbitration Commission, this article explores the factors and guiding
principles identified by U.S. federal courts on discovery assistance. Then it weighs the
pros and cons of the application of Section 1782 to international commercial arbitration.
Meanwhile, it provides suggestions for perfecting China’s judicial assistance for international
commercial arbitration.

Keywords: discovery; judicial assistance; taking of evidence abroad; U.S. Code; arbitral
proceedings
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VERHEH], 72N T RERHAORE AR i —Fh & IR, @ I &4, ALSB A Z 0 H E
SRANNR . HARRRER T REN, . “FREEE" A T QU a Mgt
AT BE ), R AT B S n ik B W Bk 5 IEBOR O A s el A—A
RN T B TN TR GBI A IE R, FTR S LU 5 & 4%, v 24
FEALFE AR ] RIS AE N ) I R AU OT A N 5 SR X R B v S8
%, TN A BRI R AR 1 S 55 v B ST BR BBE, S Ak n] Bt B AY 5 N TR e
eSS 0 I 2 A FE TEAT

Abstract: China is moving from a big country in arbitration to a strong country in
arbitration, relying on "Internet, big data and artificial intelligence" to provide new ideas for
"smart arbitration" for "strong arbitration". Although the existing intelligent arbitration is
still in its infancy, every small test will inevitably cause a hundred schools of thought, mainly
because there has been no breakthrough in technical overcoming, ethical prudence, and
machine failure. Of course, the ethical issue of a veto power will not completely deny machine
empowerment, want to be clear, eventually cover, should not be afraid, based on the high
degree of overlap between civil and commercial arbitration and civil trial procedures, coupled
with the successful experience of smart court construction, the introduction of artificial
intelligence into arbitration procedures has become the general trend. In order to prevent risks,
forward-looking arbitration can be approached in four directions: rules first, pilot promotion,
integration of dual intelligence, and strict red lines.

Keywords: future arbitration; artificial intelligence; Chinese wisdom

(RfEHE: ERT)

@ S (AR AT R S HRUR ), 2 CHEARBOE R4 ) 2019 45 191,45 53 B,
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H Susan D. Franck 2005 4F & ¥ $& H [E PR o8 R AR R0 “ Bk tEfapl” ml, 5
APERERHA—E D8 R ENL NTEAR IR LK, T E PR s ik Skt i 5E 4 &
AR o DA I D ) 8 £ BE S A, B 9T 0 45 RO T Rk AT T R
143 AT AIE I, {H 2 N A 5200 T[] AR B DL R ()2 (8] R 3K R AR i AN 7843, X
TR ST 2 A TT BAR SRR T K, G5 A 1R 5 E S 8] i g R AL
(ISDS ) MLHIFEME & T 5t LA S BRI AR iE AN A 2 0. 285X T B —
LR T R SRR 2 R B2 X AR B A AN B B AR R RS —
B AR WARRRA . BA B EPRH 5152 514 (UNCITRAL ) 55 = TAEZ
SIS S UCR SO G B, N Y i — 2 FER A — B I 37 5 Al A )
O A, KEBIETERN “RAMBA—SC 5 “BoAR—2" @t ey K57
KR, O AR EHEAMEX 5. ©

][l

* R, W HICEE A B bR Ll 2022 SR A

(D UNCITRAL, Possible Reform of Investor-State Dispute Settlement (ISDS): Consistency and Related Matters (Note by the
Secretariat), A/CN.9/WG.III/WP.150, 28 August 2018, para.10.

@ BEFE: (EEPREE AR ERIE S S SRR ), 2 CEESAZ8) 2011 AR5 3 101,55 141-152 505 s (bRt
B bR AR LM — B SRR IR OSSR S O FAR ), 3 CRRBERIE G ) 2020 4F25 5391, 27 178-192 51,

® B GEE PRI SRR E R, 2 Grlrgth 2R ) 2008 4E45 4 101,55 140-142 Wit
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ARSI 221, $ B FLIE Ay [RIRI A SC B

—. BEfRF MR N8 BIKRZEE

WIFAN G (R O HE A SR SRR A8 LR P —8L, FEAEPE: “i%
B AN IR e L E R DR A AR A A 5 iz b T
H B AR ERE i HE B AR, 0 T3 26 253 i R R TR v BRI
T BT W IRl L PR A bty (ICSID) HEEsz “ EH v
PR H G TH R 525 A B AR B =2 TR i A 2 ) ({1965 A4
RN ZY)) FFAREER e P RuE B EX) 88 ” isE B A T 472
FATUIE AL, A2 (1965 AEARRRINAN 2y ) R A B Z I 25, © SR #E S
e, MR R R AR R BUM R F DL RIE ANRIE SRS T 88 VR bihE, Mtk
VFZ P EEAS AR E R TES R R T B0 MR R HE . 7ESL T
WU SR T RN [ (9 A R AR 2, —J2 AL, B A% 2 B A 3 A BT i BAR R B 1
WO T E S R B R B SUAFE R R ARIE. SRR
YRR — AR, AP IE  2 i ek R T R R SR R R R S IR LA R 2
UMY BRSO H #9538 B SRR A58 8 AR “FOUbRIE” R
SE 2% Christoph Schreuer #H , A J5 25 Hi Fedax N.V. v. The Republic of Venezuela Fll
Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco Wi~ ( L HIEF#H )
WSS R Z 5 R bR e . A IR G [ 51 5 15 & e 251 (UNCTAD ) i 5 Bk,
e AT R AR A - B [T B3 Wk A SR ), © (RT3 5 5 A T 2 e 1 % AR [
AR T A I i, 55— FP B R (BN AR IE A2 ) (VCLT) BRI i #6422

(@ China, Possible Reform of Investor-State Dispute Settlement (ISDS)-Submission from the Government of China, A/CN.9/
WG.III/WP.177, 19 July 2019, p.2.

(® IBRD, Report of the Executive Directors on the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, March 18 1965, para.27.

® UNCTAD, Scope and Definition (UNCTAD Series on Issues in International Investment Agreements II), 2011, pp.112-122.
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PRS- O 5 2 7 18 75308 P T i ke 7 75 T LR T B [ o i 4 5 | Sl
SRR W TARFR 18 7 J2 75 0T LAR R o 2 o aE HE B BE it 2% 249 14 97 B o) Sk 7

@ EFREF ST Bl ik B A R BRER MBS, RSO TR el AR T b
Ml T O 2 Rl RIS S B AT O i) ), AR BEAE C 2R 20
WL R TE RSO MERBE ST N T H A S 1 AN TR A S 2 i i T AN ) ) A 8 7 1 i e f
SPECTAFRIGR AL A Y (B2 A G A vl s EL G i, AR T s A m PR B R . L2, I
Je [EIBRAFE Rk AR UK Y, o Je sk s T BRI B 19 H Y

Supra note 6, at 119.

© EIPaso —ZARIGMZALIE (M - FIHRAE BIT ), IZIMUA A IEFHE SR EAE “IREPRL” “#FE, Waste Management
— R P E B NAFTA

MNSS BV and Recupero Credito Acciaio NV v. Montenegro, ICSID Case No. ARB(AF)/12/8, Award of 4 May 2016,
paras.326-327.
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para.104, LA ) Bayindir Insaat Turizm ticaret Ve Sanayi A. S. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/29,
Award of August 27 2009, paras.155-157.

7 K Z BN Teinver S.A., Transportes de Cercanias S.A. and Autobuses Urbanos del Sur S.A. v. The Argentine Republic,
ICSID Case No.ARB/09/1, Award of July 21 2017, paras.877-892.
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Irene M. Ten Cate, The Costs of Consistency: Precedent in Investment Treaty Arbitration, Columbia Journal of Transnational
Law, Vol.51:2, 2013, p.448.
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Richard K. Gardiner, Treaty Interpretation, (2nd ed.), Oxford University Press, 2015, Foreword, p.16.
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B IRN B N R A A e R 2 AT e DR AR 5 102 1 S DUV R T 2 R PP B 1 L AR T
ZHEMK) . S0 CEBRRGE SR b AR AR — bk g M SR SECE H AR ), 3 (RBkik A
L) 2020 455 5,58 186 15 Supra note 17, at 455.

®



PRV i R A AR A 5 AL A

PERYHCFE T I B 48 5 ANTHES2 IR GE R IE S “— S0k B BRGESR Al
P, AR REAS TR 0 0 () 225K, IR 2 ) L, Al it 2= PR O ELREAS A HAT W 75
R EOR, @ I BT E R S, “RIHIE” IR TE T RNARR R NER CME—IE
SR BEK, BB HHEANTIRREINR 2" —Fh e, U, Rt
TR BT I Rl AT IR, AR SR FIRGA B SR AR AE N, (E2 B 41T Y
BB E RZHCH R 1SDS HLEIHEAT 1 HEBR BRG], B i ARG R 2 B 2 AR 20 1
20 90 AR 2= R [E Bl 0E A 2B Y , U451 2 2% ISDS MLl ™ A 1 3 2L A
BE, MRAEMEATAS 1T PSR PR ) B R ORI, AR, “maesz k™ Al ik
AT, IR A AR XA Akt IEAERRAR, i — e FrissR ey “al BeE” 15 fede Tt
13 S 7y

DA BT O EGESRATFE v IS I UT 458 (1) 385K “BaRAgx—2" A
BRSEHY , MG SR 26 2l — B ke py UL, 02— B R B 24 e (2) 18
SR—EUE S HER M G IETEAAE—E I P2, SUNEINE ERF , B4 AN al I8 AR 23 5
(3) MRS —EME R A 2O E, AT 0001k O (EL-55 MER PE Ak P RV AP e e, (HAlL
AILREE R AT RE. JET UL =R WEHR T RUT SR (1) X T E R
BUAZR T, R AL B RRIR A A, B T R R e SE AL 7 (2) 25201
Re—FMEAR LY R R —Fh BIARIESK , BR T RES S H AT “BRA—20" RSN, X T
Il PR ¢ iR A 7 T AR BRTLAT 2 (3) JESR AR LRI — 2, RETR TR REAILIN A HA
P AR LR B B AR P oS, 7853 R H4EAH BLAR I (Y — 18 7

(Z) BAUSEESUETRERFAOBRERIATRER B

FE P32k PR A AR B P [ PR B U I 2t , ANUPE TP T 24 40 20 Sy pL
R A 30 A T Ik T £ e ) 4 S 7 R ) 8 A, T 229 i P8 9k Y T 3 1k
TS C 2 AR 4, 5% LA R B S 03% , DR AR B0 T Bl PR 98 2R 9 A S 2k
RN T I BRAE SR R R T P 250 © T H T IEAESEA T 0 [ PR SE ph o,
FORBEX b i B A A B IR AL, A9 o (A PN 3R 22 B R 2 TR B, o0 Iml AL i 22
HE L3 o 00 b 475 XA A R, SR 14 7 1] 208 1) 22 200 B ML DU S5 AL © A ki e
EE R C WA — D FEMEL T, “—FHE” S2MUUR “HR—EE” R %
A)ff e AR, TR N B T E PR ROL S AIUAR B 5 R . ) —
716, B 22 120 AL AATLAG] , A0 XoF ] P8 Bk B v A 2 O 5 — EU PR A KR, 1A
S BT JESRIGER T A R, R

Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, University of Pennsylvania Law Review, 1993,
Vol.142:2, p.582.
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& Trade, 2013, Vol.14:5, p.830.
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ILC, Yearbook of the International Law Commission, 1966, Vol. II, A/CN.4/SER.A/1966/Add.1, p.220.

Id, at 222.

Supra note 60, at 36.

Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction of 8 February
2005, para.193.

Supra note 61, at 749.
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Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on Respondent’s Objections to
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41 Gas Natural SDG, S.A v. The Argentine Republic —%&, PR A58 I8 H OS2 M7 AE H

Liberian Eastern Timber Corporation v. Republic of Liberia, ICSID Case No. ARB/83/2, Award of 31 March 1986,
para.16.11.
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Richard C. Chen, Precedent and Dialogue in Investment Treaty Arbitration, Harvard International Law Journal, 2019,

Vol.60:1, p.78.

Id, at 77-78.
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AL & AR © X — B AT s S TIRAE, 199841 H 1 HE
2006 4F 12 H 31 HAER]Y 98 M3k o , A iy Mk b | A Z2 04 , 1 FLAT 204 ]
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Gas Natural SDG, S.A v. The Argentine Republic, ICSID Case No. ARB/03/10, Decision of the Tribunal on Preliminary
Questions on Jurisdiction of June 17 2005, para.36.

AES Corporation v. Argentina, ICSID Case No. ARB/02/17, Decision on Jurisdiction of 26 April 2005, paras.30-31.

Stephan W. Schill, System-Building in Investment Treaty Arbitration and Lawmaking, German Law Journal, 2011, Vol.12:5,
p.1107.

Supra note 59, at 358.
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Supra note 60, at 148.

Isabelle Van Damme, Treaty Interpretation by the WTO Appellate Body, Oxford University Press, 2009, p.65.

Supra note 59, at 243.

KA« BRI P ) SR AR RETSTE ), I T Rk 2016 4FRT, 565 74-85 BT,

Metalclad Corporation v. the United Mexican States, ICSID Case No. ARB(AF)/97/1, Award of August 30, 2000,
paras.74-101.

Mondev International Ltd. v. United States of America, ICSID Case No. ARB(AF)/99/2, Award of October 11 2002, para.43.
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MSRTE. BB MARRSLEORE , ZR T8 A 45 R AT 2 & BRORS, Herp — A H 200 B
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WAL B R ATEE , 11 A DR — S 1] 2 A i e — B2 s — 20
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Abstract: “Inconsistent award” has been frequently criticized in international
investment arbitration, but “inconsistent treaty interpretation” is the real reason and the vital
issue at present. Whether it is theoretical consideration based on value goals or planning
based on the characteristics and reform direction of international investment arbitration,
the “predictability” pursued by the consistency of treaty interpretation should be the
primary value. In the construction of the rule framework, the intervention mechanism that
the contracting states have the right to interpret should be improved based on practice.
As a framework that is international customary law and suitable for the characteristics of
international investment arbitration, the fundamental status of the VCLT interpretation
rules should be clarified, introduce “soft precedent”, and extremely prudently use other
interpretation methods and tools, to ultimately promote the normalization of the treaty
interpretation in international investment arbitration.

Keywords: International Investment Arbitration; treaty interpretation; predictability;
normalization
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Gary B. Born, International Commercial Arbitration, Wolters Kluwer Law & Business, 2021, p.508.
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Eg. Brown v. Gilligan, Will & Co., 287 F.Supp. 766, 769, S.D.N.Y., 1968 ( “since [the] arbitration provision is an integral
part of the alleged contract, the issue as to whether the parties agreed to that provision requires [the court] to first determine if
a contract exists” ); Union of India v. Kishorilal Gupta & Bros., (1959) 1 SCR 493, 508 (Indian S.Ct.).

Gary B. Born, International Commercial Arbitration, Wolters Kluwer Law & Business, 2021, p.380.

HNGELT : b i < D vk B 5 SR SE ), SR AR B 24 BE 2004 4718124018 3C, 26 91 BT ; Chapter 3: International
Arbitration Agreements and Separability Presumption (Updated August 2022), in Gary B. Born, International Commercial

© @ Q

® ®

Arbitration, 3 ed., Kluwer Law International, 2021, p.19.
XELT 52 i - CEIPRET SRR ), Jb e K kL 2010 4FRE, 56 144 T,
BCY v. BCZ, 2017 3 SLR, SGHC 249, 2016, p.374.
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HAT5E e AR BITE, DR O HAt 2% MR 92 2 3 A2 ) AR 0A 1) S5, I Ak
WA BIFAE— 7 38 AR 55— 07 i ARy OS5, TR X074 A C T4 sl e i sl
RN A T M — 07 43 A 55— 05 2 3 AT 00 55 (4 U, X5 249 7R X 28 4l
PR AT A O RS 1 P RBE ff R O 3 2, AR B S 2 AR ) PR TR
=k VNI G Ry E NS

S = MPESCA IR F Y . T8 R 2K E— F RN T SBR[
MIEAT, LASEBE S %07 AR 1T S04 Rl AT U A5 09 A1) g, (R AR AR 37 A8 19 SO i i
PR N H AR R RS I T FhRIE LAHEBRA B A FEAL AL T

BEAE, 2R A B AFAE R —E P EHRE T AU T ES R, B HARE
AZEGFRITEW  AREAI ™ AR PR e A S B A, S AUk
AR 24 5 465 2 IR S P HG 7 A PR P RIRE igp o, SR AR B R A R O HR A TRl A —
FR 52 3 5 RO R, ERISE T 253 AN iU A i 2L RS A E A U AR
PE PR LE R

ESCER, R BRI A BT G A U e IR R A R (HH SR AN
T FHAR SRS RFAE . P, fRRBE Bk e nl RETEIR]— AT 200! Bl o A Ao
IR 3 [ R 2T A5 TR L T 1 T o e 25 [ T P A R Ao sl e oA A
ATREAEPT AN A EE R GE 0 BT PR S T A RS, B2, M
e AN R 5 4 WA ] ©

= A i B A RIE A

15 1 s B S P sl b 3 6 25 2 5 A0 Al e B8 2% = T2z 1, Herhoxf
PR i Ay B R 2 = A0 F 5 TRl A A 1 . 7Rk, A FIvEdE
2 5 M A —BUN R OO AN EE DL, PO UL ] 12 2 g5 N e R FH 9 [ v )
FE, I e E PR 2 # Bt (International Chamber of Commerce International Court
of Arbitration, & FK ICC ) Fr7E Mk EAE R fhik i, © SR, SE e 2104 Y 3 AR
PR LLBA 7 18 77 2000 g A B SOAS Bl Pt . 7 25 [l 1k 5 A Bk A —
FTEOLT , MR AR 5 AR M 2 [A) R — A g AR B H 2 R A T O T R BT
TEST ARG E MHERAEFI, 2020 4, 90 [ f5m ik BifE T Enka 2R, X5 2012 4
Sulamérica ZEHI PRGN & LI 7B 5835  BIRY 5C T sl a2 e 1Y)
“EAHET BRI © A e B Bt S A R R S IR MR G

[ 3% ] AFTIR : (BRI D) 303k ), 84 F5 30, IR | RH2 B i ikt 1993 4R, 45 612 B,

Gary B. Born, International Commercial Arbitration, Wolters Kluwer Law & Business, 2021, p.498.

Eg. Kabab-Ji SAL (Lebanon) v. Kout Food Group (Kuwait), [2021] UKSC 48, pp.3-4.

Sulamérica Cia Nacional de Seguros S.A. and others v. Enesa Engenharia S.A. England and Wales, Civ 638 EWCA, 2012,
pp-4-10.
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NG (3) LIRS VIR I A ek s 72

(—) “=FE” BEDR

2012 474 [ iz = 1 B AE ) Sulamérica 220, Sulamérica 2802 — IS8 LR PR
PR, BRI Y FNTEMER D 2 (e SO kb, 326 RIESR L A T vh ik,
{HR 7S BB AR RS T I8 T ARE . YEBEIA R, T = S AR Eh SO 2 1
B R IERE, N B SE I S 3 A2 5 DA 7 2G5 T MR s il ikt A8 %R
SR ) ER Aol b 2 R S AT B VTR B SR R 7L, 7E Sulamérica
Zrh B R AN A RIS e R AT LA AR U SO 2 i BROR e 4% R
A 53 MBS TR B A A TR AR AR B S f R AR SR, TE B BIA Ny, i
FHE PR AR I A 5 AT IE R, I ORI 8 835 AN BORBERE T3 FH B P vk
PRI . 7R 185 R U ELAT 5 %5 VIR 3R RN I S R VA S T Be Ak fif
bk B S0L N5 23S H .

2020 4F, 9 [ e = B Enka Z8H00, UL Sulamérica 58 R8N B 37 T PR
IMGEEE ] “=20E" MkERR, Enka B “=0E" kil B, %k
MHENBIRLE ;5 FIB S F BRSSO =, AR VIR ] (BT DAY
FHANER AR MR, A5 Sulamérica 58, BARTEH i IO A et PR i 38 F 1
F P, 2 Enka ZEEHI AR L T X “F 34 [FEE s T il iigi. &%,
#2495 N2 D A RIHESERAE R AR DS , D AR IR Y = N 2058 5 e/ 25
NZERE LT, R S 25 6 225 FIR > =35 ) B 588, X Fh B S 5 SR B Y
TR 151 W A FERE , BRIEA FrR A B ARG O, b S s ATE M s 295 1 H:
A SAEE R GE Y g AR DU T RE IR e B 5 AT EAS SR ok S
R AR5 Y5 AL 0 R b R E PR DM a2 A a3 A TRl
A AR DS AS A7 AE STCA A B R XU 4 5 #5 TG IR FINT =35 NP8 e 8 AR
Y BEAE L, AR N Y B 5 R DMSOC R B A B DI 8 Y 38 N8 TR i P
M, AEAE 5 R MSOC R B A B DI R Mt . D oh ik B Ao 176 [ 2ok 2 5
NAERE B AE Al 2 i 2 ok 35 R U A b i Sl R i ke 4 DL P S5
NG H) 55 ok 5 R PSR VIR R A EE e

(Z) “ZFFE” EEEXWESE

1. B FANY Rk

TEMF AR AR RFE ST, Ak e 5l ik e N i 4R -2 535 A0 phs
Pk RIERE . R TAEEPRET PR b, S A A B T s A B
HELX PR 2335 S AR b i A JEBOR BO0m A T, P e 303 Be st v 2 8 > A
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2. HFERE R FHEL

FEGRZ 288 AR PSR R W R IE BRI, 4 S 8 1 E4 R i
AR A RIER A 5K ] T AT & 2 s AR AR 5

75, EA RIS K TR PO S5 T R ARG T, HANHE - Ak S ot a7
PRI — TR o R S B 42 , AR A ST M B PR AR 1 H B T AR B ER B SN E
A SEBL, R4 Y a5 A ek iy L] 396 Bk, NS I A R L ik i 5 A [
HESR A — 3, ARG MR E — 2 5 F A AR,

HR, E PR R S AR E bRt SR AT o8 K, £ 4 FETA Y kG
TR & T AT 8 BRI 2L A @ FEr S & s A A B G TH
[Fi] ) S 5 JR A 7 17T 1 4 DAL R DG %) TR R, R ok, S v 7 AT AR A 3 T P 3R A5 R ) Rk
PR R —ERAFIR Y AR T 3 G [ A D R R AWM . AH S, il 2 i ok
IR EG RN, IE S 6 A — g e — ke . Y8 A F A R
R ARV G = N B A AL AT TR0 AR A, L8 4T DL B 24 2 R M
HE S BEAR = N R0 T 4 WUESRE , M F A T 24 R E RS i
TPER S5, AN IZ: 0K 24 [RIMES A T3Sk UA M A 453

PR, B 5k H 324 RS TP s ) TR DU e i se B fn e —1, Hoh
A I DL B2 1140 SR 2 3 ) ) B o e L @ 25T X P Ak R HA M 4% G
FHASTR A 2 2 = B R B v AR IS 0, A 2 38 (P8 B Rk o 1) o S i AR 3
1 P v 1 5 e SO S S R I € = e S 1 TR NG AN e WA e s B 7 TR | ST
TR B L SXFERE R O T — 2o RIS ) TR AR, SCRBRAAIR 2 35 AR Aol ez sl vk
Bt 1) PSR A

3. 2 AR EME R R 66 5]

X E G FERE B BORHEE AR A, 08, A 86 B RS RE U HE IR 3 N BUR
TEFE T HE 5 [ A 12 0 ok e ) R A ISR AP I R, D) e o s i e oy >4 2 o
MR AR AR, AR 080 2 SR8 B AEHEWT 3 A n) BR BT,
el E VA BETE Enka 2 i IACH  A RCPE N AT BE A 35 RIEDE RO 191 S 1) 12 i LA

R S A PR S R IR T R R E U, BT “verba ita sunt intelligenda
ut res magis valeat quam pereat” . HrFGCRH B, R4 R EAE 2 A ZmiE T

Eg. Compagnie Tunisienne de Navigation S.A. v. Compagnie d’Armement Maritime S.A. [1971] AC 572, p.603: “The first
stage, therefore, when any question arises between parties to a contract as to the proper law applicable to it, is to determine
whether the parties intended by their contract to exercise any choice at all and, if they did, to determine what was the system
of law which they selected.”

Enka Insaat Ve Sanayi AS v. OOO Insurance Company Chubb, [2020] UKSC 38, p.18; Firstlink v. GT Payment, [2014]

SGHCR 12, para.13; BCY v. BCZ, [2016] SGHC 249. para.43.

Alan Redfern, Martin Hunter, Redfern and Hunter on International Arbitration, Oxford Uniersity Press, 2015, p.158.

Enka Insaat Ve Sanayi AS v. OOO Insurance Company Chubb, [2020] UKSC 38, p.18.
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i T PSR (] 0 46 o 1 AN [ R . AR M N AR SO T PR fE
FEVERE AR M A AR P, X0 B T A E R — MRS O RE R T

T, MR X T, HTDARR 85 AN A R, R s R S
bRy Sk, T4 3 ATRER A AR E R B R T AR 2 Y A& H
ReE B — A A TP R — T Y=g NAEBE AT VRIS , Q0 — R 3l AT e 1 Al 1232 B Hb
B & R YA RA S B3 EPRhEAR R T B PR URIA I — ROt T4
H AT AR — A Sr 0 AR — 2 3N B P AE 09 gk b, o O AE 38 AP b
IS XA — 5 1 AR o R, Ak A B S e 1 [l B rp X 5 A6 e sr
HIEK

HWR A 235 NI 208 PR3 R R AT, st e R B e k. #E
PRAMETA SRS lCA TR S, BIFESE E R T A RIA W0 0E i E AR vk . X
Jir D)4 K ] o s 2 8, A S R P 282 1) o A 0 20T 52 1) At o T 1 S, Ak
PR A Mt e, © PPty il R Fi Tt P 1245 LA A PR A e EL AT Dl s L
AN

@ Lancashire County Council v. Municipal Mutual Insurance Ltd, [1997] QB 897, p.910.
@ WRIAA: CHEIBRRTF AP EE ), e et 1998 4FR, 45 206 01
ZEXOT AR : CEIBR REFURIAEAES ), SR L 1990 4R, 55 538-539 1t
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i SCE 228 K AR BRSO A 32 5 TR) N A Ak AR R BR PR BT, AR AR A . Rk
BURRAARPE BRI AR Abrig 1T EIRSs T A3 AL A A R4 U A4 Uik, il L
Ui, — 10 H AR PSR — AR e R I s, I B, — 5 3 s 80T b 20
CHERFT IR PORIAITIN A TSSO A . 5 G R R AR I S S SR AT
B R UR R LA AN, AR PR R AR e —FP S AR TR P HIA S . H T f
BRI RIS PR A DR |, RSt A AR S PR BT SR

IO Ak i UE A AR SE B

TE LA A [ B i S5 A 2R S B vp AR A e B APk PSSR IR IS ke & BHEE
R B AR AR DGR . SR, P ERE K 2 MRl Al A P [ BT, TGk 4 T b R o
RS AT RO ) 8, ZE R Ak DR G R 0 2 = A SE B B T REAT L TE T AL,
TETAR AR DSR2 5, D20 R £ B2 1 23 R P20 1 SR B SOk ik 20
TR — D EAARBIEBR, R AEIZIE RN S4B 1 A AR 43 0 8 B 5 R b S &%
PEAT SCH IR, A2 AR AR DA R ) AT At 53 =0 5o S i 2k
PSR RS I L @ 288 DUCR, TR RS A0 () AR vk Im) it B 52 2 Ak, X fh 2 i
WA ) A 50 [ R A [) SR , T IR T R 5 — 20 T e vl v 0 A R ik v R
BB R A SRR A A A A I A 2 IR SUA 25 ) 5 T R

1. VAP BAZ 5 b ik A AT B AL B T4

HISCE R, R BT [ — AR Y =35 N SE Pk & n 324y, BRAR 2 —FE
(B2 -5 A BL L —FEA BT A ORI, — O 3R BT BBV S i i F2 44
IRAEXS Hinr 55 JE A RO S8 A RO R I b O TP B i IR, 75
B PP W HOR 5 ST AR B ST, DA SIS B S A A2 5 AR AR P
WA R IR L, 5 2 A B A 0 S S T 8 P SR B 75 A 5 SRS K T

@ (HLRLY) 555 55 VI 4 O “HPER T2 R 2 — 3 1) P T oA ST i 2 A AL AR HE
WA T AN IE 22— IR R oK A AR BT PG 2 2 sl AR 7 5 45 3 R 2 WIMSUR AR, sl TS B
W5 A T R A

Gary B. Born, International Commercial Arbitration, Wolters Kluwer Law & Business, 2009, p.523.
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TRERFE A HA D IC ) F, AR ML ST B 2 —SE A RLE
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AR AL HUE , PR B A BRI ERE T SRR IA A A AR
1, 2 /AR R S A R P vk A B AT 2 T — S S AL I, 3 FH S AP ok A figp R A 2K
PR CFBUR AL B o R4, SR AN o] pPa PSR e SR g2 LA
AR BIMS AR AT 5 52 A R A 9], S35 A il LA PSSk v o T 32 2 s A e
[F0) R0 89 A DRI A RAT R RS ) BT 5 S B A 28 )
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PR RAE . B - R B RS AR U R Pt 2 G [l b A ] A
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TE52 N N2 G O R 10 B 29 Nk PR AR BR B NI G R T 2 - 7K
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RV BA AT ORI, A, LS R B B i —— A R SZ AN i R IZAE R A i
H, AT AT — {73 o DS ey 38l , A0 458 25 T A er gl b i B IS ) N 7 AR 2
F NI E R E AT LS S 3 AT A IR SR B P T I s el , —
JrEHEN A B 5507 43 B AEXUTT AR FH AR OO Al AR B X R

@ (EBRREFAERIEEE ) (2006 4E) 557 & (R CE—),
(A N R E ik ) (2017 AREIE ) 5517 %%,
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B B TSGR NS FA A, SFA A st sk 543N B 7
T T 2PN BN, S TR A Zo MRS AT LA i X6 5 A 2
A B (1) 52 BV oSO B 2R U TG B0 X Y IRBUE Z, T A W e o i
AAREE PP P PR RS Y o (AR — 02, A ISR 1 1 AT el S4TSR
A, PN 25 BB S A PT DA H SRR RS . TR RER 3 IR 0 TR DG ST i v BRI 1 O
TA NN RUE , 7555 98 1k & B W DL G TE 28 S 1 anfel BR A > = 2 i) H
R ny )y, Rz g HN (battle of form ), 18 FH S8 K0 AT LT 24 2 Ak
F R B SGE U BAR NS, SEAFE 2 00 R B R 1 0 T 25 g5 A58 5% W1 fr
BOIBGR LA

BR T CHELy - R A B AEAE AR B A R ST AR, L PR GE — A P2 S 43
1 € EPR i S5-A [R]38 ) ) ( Unidroit Principles of international Commercial Contracts ) 5 2.1
FHUE T A AT LA R LR S A BT RO @ LRI TR R DL R Y
NG BN, R LB AT RE S % 55 NS G 00 A HAE ) 2 55 . B E AT
A TR AR AP ML, D) A) DLt h e bSO T 1 = A P s L I B
SO Z ) 7R 2N A 52450 B Z ]S A I E M X AR T 158, 84 22k A
A 55 A B TR TTA [FE, v B AR U X R AT BE A gk i X
IR RCE R A O E G R A T s R | R TS B 0 2R R R AE B il A
B X, BPATIA R U7 U © 2T . FERXFMENL T, A FT LA B A B P sl i
HR AR IR Y 3 5 T) ST DA Ao DRSO R ST, Tk B AP B S ST A AN LIIE B 5 ) A
ST

TAE PP DV SCA A5 A TR E b 3 s R T AR B RO [l mT BE A7 R R E
AN B [ R, 3 FH S AAVE AT LU B —E R AMERT . ZBH AN, S ES L X T4
AT 0 AR T G T A3 SO Rk ) &, DA I bR s =45 [l ) ) A3, ¢
PRETHA RN ) 55 3 BRE 7 T4 A R IR, Hoh i K R i A i 5 i
L ERURAE R A B = NAE IR, fR T PR PIRAAS B 2 — A B SR Y
B2y, HAb AT BEAAAE R I JUOVE 38 S5 (R T, 75 Aol AR P v X A O TR 838 P LTS 78431
TEOLT 48 5 | ST 8 RI A R A3 ML A S A [ REA B WA ) T i ok B SUAH
KL

ER AT IS ST 55 A A5 (R AT DA DL SR R I I AR 52, SEAA ik rh
KT G R A BT T B 1k e o mT DAE FH TR UM . S22 SRR R Pk
PSR DG TA) T AN B R G A Nk DS AR P P A BT, T LA A8 WML B R R S A
SRR 3 2 MRS HL R A A8 WM SCRH DG ) REL A B R Z i A3 R P 2 AV E T, APk

Unidroit Principles of international Commercial Contracts Art. 2.1: A contract may be concluded either by the acceptance of
an offer or by conduct of the parties that is sufficient to show agreement.
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T AR RS, AR BE A E MR IS B R PRI L X R sk
TN o ARSI R BT TR SE B (R R, Ak B SO v (e 3 s A
BUEAGAG IR, SR, M P BOETEE I A —E KRS E 4 RS E MR, 4
FhRE AL Be A 1 R PGS A XER .

TEVEFE PRSI P BE A, B SE % e A A . A 3 Al Wiy 7
AP T AP BGE HIAEHE, W LS S AR B e, est/ b 3 ABIR SRR S
N A A AR HERE S HE A MR IE A BN . A B RS T
(LSTEE YNV V5 E. 7NV E S L= B R gE L E SN0 I8 S il PN = | ST
PR , BRARIX A 3K0dE ] B S B RSO0 U, 4 R gk A4 5k
M FHANRE R T RERAE T, HANTE S PR BSOS PRI 35 03 5 2 A R pip i
LR A5, W25 i TR 2R D D) S0 96 PRI B T Bl , i i 5 T A A
NG R RAT B VIR AR

WA AR BRSO 12205, 7625 IR — YR T B T A D UM 5 S S A vk A
I, AN SRS BR TR 12 , AR R e i ek ML A R B AG #8 23, An 5 T R sk
ST SRS TR AT DR SRR A TR FE

Abstract: Based on the consensual nature of international commercial arbitration,
the tribunal’s jurisdiction derives solely from a valid arbitration agreement. However, the
legislation and practice relating to international commercial arbitration have not yet reached
a unified approach on determining the applicable law of arbitration agreement, leaving this
problem to the discretion of tribunals and national courts. When concerning the applicable
law of arbitration agreements, parties’ intention should first be examined, without which the
closest-connection principle that usually leads to the application of the law of the seat would
be taken into account. The governing law of the arbitration agreements should not be limited
to procedural rules. Substantive laws should also be considered.

Keywords: arbitration agreement; governing law; party autonomy; international
commercial arbitration
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ARG RSt © LK e RN e N BRGTEBE (LUF R “HemiBe” ) AAOESC

* W SRR R 2R E PRk 2 B 2021 IR &L - AF5e A

@ (Fem N RIE B T m e A R BRI A B2 R FR I AR R i = PR B /E H 195 12113-0011 5 55 12112-0012
SR E DR E R R ), (2013 ) RIUETE 64 5, 2013 4 12 A 18 HEA; (s AL TITIHMK
3 U AR 15 il i A B A W) 5 SE R I RUBE I R il (R ) 5 PR & s B s 9y — it s 1 2
PR ), [2012] RPUMBTFES 2 %5, 2012 4F 8 H 31 H A ; JMTATHH A RIERE (2015) BEA LR IR 62 5 R4
FEA e A 22 AR A T AT PR #) FRE AR AN AN R 28, 3d5m NI IEBEH M, hitps:/www.court.gov.cn/
zixunxiangqing-347711.html, fieJ5 ViR E] : 2022 4E3 H 2 H,
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Abstract: Due to the restrictions of domestic protection, foreign capital supervision
and the court’s monopoly on domestic disputes, the parties can only submit disputes with
foreign factors to extraterritorial arbitration. Therefore, the judgment of foreign factors is very
important for the effectiveness of the arbitration agreement and affects the recognition and
enforcement of the arbitration award. When judging foreign-related factors, the traditional
three element judgment method can not adapt to the development of the times and the needs
of the parties. Since Siemens International Trade Co. Ltd. v Shanghai Golden Landmark Co.
Ltd. (2013) first applied the standard of “atypical” foreign factors in arbitration cases, many
cases, such as Spreadtrum Communication (Shanghai) Co. Ltd v Hongruan Technology Co.
Ltd (2021), COFCO Hotel (Sanya) Co. Ltd v Hainan Sanya Sunrise Sightseeing Co. Ltd (2021),
have involved “atypical” foreign factors. In order to meet the needs of expanding opening
to the outside world, strengthening the finality of arbitration and ensuring the autonomy of
the parties, we can appropriately expand the “atypical” foreign-related situation by treating
foreign-invested enterprises as “foreign-related subjects” .

Keywords: extraterritorial arbitration; “atypical” foreign-related; foreign investment
enterprises
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Abstract: As a supporting procedure in the judicial review procedure of arbitration,
although the arbitration judicial reporting procedure is established for the first time in the form
of judicial interpretation, so that it has a certain degree of “externalization”, its essence is still
the internal procedure of the court. The “externalization” of the reporting procedure has also
brought new problems to judicial practice, and higher courts have frequently failed to perform
the reporting procedures for lower courts. By revoking a decision made by a lower court for
reasons, the higher court’s approach will face the risk of being not expressly provided for by
law and may undermine the stability of existing procedures. Therefore, the practice of the
people’s courts should be appropriately adjusted, and the first is not allowed for the higher
court to initiate a supervision procedure to revoke the original ruling solely on the grounds
that the lower court has not performed the reporting procedure. Second, judicial suggestions
are used instead of adjudication, and third, judicial supervision of disciplinary responsibility is
strengthened, so as to maintain procedural stability and the legitimate rights of the parties.

Keywords: arbitration judicial review cases; reporting procedures; externalization;
questions; settle
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Abstract: Since the reform and opening up, China has signed a large number of
bilateral investment treaties, especially after the establishment of the "the Belt and Road",
international investment is in full swing. In the bilateral investment treaties signed by China
and other countries, the scope of arbitrable matters is different. In most of the early bilateral
investment treaties, only "disputes involving expropriation compensation”" can be submitted
for arbitration. This clause is easy to cause disputes in practice. It is found by focusing on the
analysis of four typical cases of China's overseas investment arbitration interpreting disputes
under the arbitration clause "involving expropriation compensation", The arbitration tribunal
mainly interprets the clause in a broad and narrow sense, which leads to different results of
the arbitration award. In view of this, from the perspective of resolving the differences in
interpretation of the dispute settlement clause "involving the collection of compensation”, a
comprehensive comparison between the broad interpretation and the narrow interpretation
will be made to make an interpretation that is conducive to the foreign investment of Chinese
enterprises, and put forward legal suggestions for the protection of the rights and interests of
Chinese investors.

Keywords: bilateral investment treaty; arbitration clause for compensation collection;
international investment arbitration; interpretation of treaties
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(@ Inmaris Perestroika Sailing Maritime Services GmbH and Others v. Ukraine, ICSID Case No. ARB/08/8, Decision on
Jurisdiction, 8 Mar. 2010, Para.60.

® Id,atpara.11l.

@  Id, at para.101.
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Inmaris Perestroika Sailing Maritime Services GmbH and Others v. Ukraine, ICSID Case No. ARB/08/8, Excerpts of Award,
1 March, 2012, para.265.

1d, at para.266.

AR : CHEIBRBEFE P 307 2 ATk RIS ), 28 CHRILS:) 2014 455 36 4555 3 401, &% 161 U1,

Inmaris Perestroika Sailing Maritime Services GmbH and Others v. Ukraine, ICSID Case No. ARB/08/8, Decision on
Jurisdiction, 8 Mar. 2010, paras.130-131.

1d, at para.130.
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) ZBFE NS T 2 —FE A ZE WL . Inmaris Perestroika Sailing Maritime Services GmbH and Others v. Ukraine, ICSID
Case No. ARB/08/8, Decision on Jurisdiction, 8 Mar. 2010, para.33.

1 Inmaris Perestroika Sailing Maritime Services GmbH and Others v. Ukraine, ICSID Case No. ARB/08/8, Decision on
Jurisdiction, 8 Mar. 2010, para.145.

(9  Id, at para.145.

Salini Costruttori S.p.A. v. Kingdom of Morocco, No. ARB/00/4, ICSID, Decision on Jurisdiction, 23 July, 2001, para.46.

@ Desert Line v. Yemen, No. ARB/05/17, ICSID 2008, para.104; L.E.S.I. S.p.A. and ASTALDI S.p.A. v. République Algérienne
Démocratique et Populaire, No. ARB/05/3, ICSID, 2006, para.83.

Anderson v. Republic of Costa Rica, No.ARB(AF)/07/3, ICSID, 2010, para.53.
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Pope & Talbot Inc. v. Canada, Award on the Merits of Phase 2, UNCITRAL, 2001, para.111.

UNCTAD, Fair and Equitable Treatment, UNCTAD Series on Issues in International Investment Agreements, 1999, p.13,
https://unctad.org/system/files/official-document/psiteiitd1 1v3.en.pdf, last visited Feb.5, 2023.
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5 REAE AR R AT L, A AP RR B2 AR B T X BIT (A% SN AR, Qe 45 A n) 811 %F BIT
AIRE R, TR A TERF IS E I LA BIT S icH . RS AR BE I AR 2 At [ B i R
DU, B P A0 R T A AR, SR 2 LA BIT Ry 1 SR . AR BE i 4 L R 150 ]
VCLT. Salini #3555 AL )3 PR A B0 AR (s il TR 7 A T 26 2 i R
247 A AL, 1] UK SR A R A T — e AR (Ol o st o e (UK I 2 - 22
IERRB AR I T Tz M RE . DRI, BSR40 24 [ 7 B PR A 7 ) 2R 2 AR AL
I ABR G, 50E AR 4R 29 BORE AR > A LA , ek 2% st A7 B, DT IR ] 4 2k
JEE YRS o (RN, 4 2 207 0 5 | R B ik ML s 7 3 ML) 0 A I 1 B
(1403 FH A

Abstract: The case of Inmaris Perestroika Navigation Services Co., Ltd. v. Ukraine is
one of the few international investment arbitration cases involving navigation services. The
arbitration tribunal of this case found that the measures taken by the host country government
violated the terms of fair and equitable treatment and expropriation, and the investor won a
big victory in this case and protected its own interests. Judgment of jurisdiction and standards
of fair and equitable treatment in this award are the focus issues in investment arbitration, and
the judgment and demonstration of the arbitral tribunal have important reference significance.
This article provides an interpretation of relevant issues on the basis of sorting out relevant
facts, focus of disputes and rulings.

Keywords: international investment arbitration; jurisdiction; fair and equitable treatment

(RfEHIE: KBERE HMHEER:H F)

@ Inmaris Perestroika Sailing Maritime Services GmbH and Others v. Ukraine, ICSID Case No. ARB/08/8, Decision on
Jurisdiction, 8 Mar. 2010, para.54.
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ot N B G iR 2 PRk T 8045 A SO P AT 300 H BRI F2 45 A AR SO Rk
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(D AES Summit Generation Limited AES-TISZA EROMU KFT v. The Republic of Hungary, ARB/07/22, ICSID, 2010, Award,
paras.4.1-4.3.
@  Id, at para.4.4.
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(@ Id, at para.4.6.
@  Id, at para.4.7 (a).
® Id, at paras.4.17-4.20.
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VAT A B Fa e PR AT S . HE AN 325K, &) 2 A A & S 2001 PPA S HITE A
(4% TP AR — AR B 1 W 45 R R e M R e . CECT ) rh i BB 2SRk 4 24 1 H
M TEHRAE oo SRS B 0 2517 . Bl A, Bl 60 28 1 RML G T b s
BT I A HEICE (2 A, 4 28 R T s RS AR T R . A I NS
ZHEFTH IS MSGR A, ) 4 R B S e 20k T R ), B T BUE N E T LA
(A5 HIE A MO B A AR I B pR L, ©

FOH S AN L] B0 BT A B HLBe= B 1E 4. Bl A 325k, 60 R
M () dikE i TEOAK Z, SR> AES Tisza T3k fiE , &) 4 FIBON B 510 517
SRR . B3 ATA N A ZF R RE VR IR 2 BT A AR (1) 7.1 % 1 o 1 R B0 B T AC R 2
A FIEECE, 5k A RGO R, BLAh, &) FIBE IR I A % AT i B an ey
SEPRIRE] (gAY PR RINAS . SLARIANE, AES Tisza ZEIHK (A% 3E4 ) Wi
3 Z BB ML Ag & Tk, ©@

2. MR WA 2K

BEXTHITE N 5K g AN EZE DA 7 AT T R, WSS (a) HIIEA
X FFR G| ABURAS AR ROZ B0 T8]; (b) 88 i A AP E BEAE R KT oAl X A
TR (o) 25 B H R 455 % o 7 W SE UL A $EAR , 5 PR i AR e T3 554 7
M EEZ AT, D4 5 AT T AP H R0 EE; (d) g iE A A RET S5
ks A IE G AR RS AT R (R 2 R BB IR I 2 1 5 1 bR e v A A ] 2 DB
AT R ). ©

Id, at paras.9.1.2-9.1.3.
Id, at para.9.1.4.

Id, at para.9.1.5.

1d, at paras.9.1.6.-9.1.10.
Id, at para.9.2.1.
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3. AP H F T

(1) AXRAEF S R4

gk BEIN R, (BCT) 55 26 458 S0 & — 1 A& 55 IS VP b i [ 55 2
5 = RE iR A [ B . @ AHE , (ECT) BB R & 46 2007 4 8k, KR feil
B B WA A A 10 2558 1 BB R A [ B h k14 S R 5 b TR,
iR B TO VR R B TR) S5SNI, o F i LR B D SR DS 1 B [RIBCR 2 45
U RSN, Mk e Ak, HAT BORI RN 451 72 £ F RO 0 (A0 d& nT gt I A )
S AT R ) SRR T — IR AR 2 55 o PPEREAE S Tk T PEAR s, AN I A0 Ay
EFES R A TR U455 A TS L

(2) AXRAHIN R A2,

FE AT EBT S | ASTBUNAS 51T it 15 T 3000 B B RBAR IR 1 64 & B0
i, I R T A A IERRB PR, B HI T AR 5K, TR &7 1996 4, B
PLHIEATE 2001 4EANBE AR G AR, 5 2, B3R A i) ] H BB 1996 4T,
A BRI LR (R 1) RE SR 2 I, EAE RO IR i e P S 3 T S © I
AP EEBE T BB SR [ U, I AR ST 1996 4R HIER 2001 4EAEH, 7E
1996 4 AES Summit 3L T K4+ AES Tisza B &0, i 2001 4F AES Tisza S s T 46 75
Tisza 11 T H 4% %%

R BEIN TN, AES Summit T 1996 SRR A FIHEAT 145, IR W22 2575 Rt it
HIE AR5 A B Ry o X I Im) L, PR e A 250 AES Summit AST] BEXT H i rE
B8 F RIS BRI (10, 75 2006/2007 4353575 1 A B 44 (9 ZhHILAN
T o BV AR RERIAH S A 35 0% DRSO WA 6 48 H 0 20 DK 2 0 R b A v T i Bk
SE AT A o AN ZZ LR TR 2 5 s R rfs 3 it <A BRI B IR, 7 1997
AEFFIR ISR — BT BN B “ERR” IR N IR 8% A4 o

ZEJCEEM], AES Tisza T 2001 4F & VLG 7E60 2 FlEAT T 895, BRSO e LT
T —il, £E 2001 4E Z 2005 4EZ ], AES Tisza 4£3% T K 9,800 J7 BRITH 52
Tisza 11 3 H gk i) =AW B, [WRE, 78 (2001 4E R DML ) Z5TT I RN T 33547
B BPE o P, T8 B 2 (a) 2T EURF B9 5 47 H R 7578 X6 H s AR S ARILE ;
(b) WA, &) AR IT R TSR

KT H— 5, MR E (2518 1) S T R S AR SR AL S B RE . 6T H
AR 1996 A VAR BAAERP A L AR SRR R 8%, IRIESIA “1EflH
FIEMHLER" ZRIHEAT <7 — RN AR B 2" Fr R B (RIE , Ak A R i &
SURBTESS — B BONSCEl “HERIER” 1 BAr R, 5 5 7 B &) 28 R4 T BOE A

CECT) 5% 3 #5345 10 2557 | 3000 : RG24 07 0 AT S B0 sl AT A oAt 2 24 5 BT TR U sl

@ 5], Duke Energy Electroquil Partners and Electroquil S.A. v. Republic of Ecuador, ICSID Case No. ARB/04/19, 2008,
para.340; Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2, 2003, para.
154.
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AN K EARA AR B R B9 78 2003 4R, &) F FICEE T BURAS B2 (91 H.
7E 2001 AFEFIfFEPIL) 352 B EIEE T3k — AR B R ), (HIE: 1996 4F R BHIEAS 2
DIIE BT B3 A RSR IS B S 4 (7E 2006/2007 4F 55 | ABUMASELE M ), B R ke
S B FRITE 2006/2007 £E94T R 5 HAE 1996 4E 1) AES Summit /E H B IEAE . [FRE,
R BE AN HE AASBRICHE (2001 4EFIAF PR ) 55 21 FAFH GBI &N R
— T B[R AT R AT A SO RSO A BB AT T E R AT — T 0] A P 2L
SRAFILBENS AT AR / SSCEAS M) B AR . IRl “HRRAT R AKAE RS
MRS LSRRI ) HARH W 55 21 2B RICAR 50K € 2001 4F AN P )
P57, QR —Jr R A IR, W ) — A3 S5 AT R A TR () 3045 SO iR B
DB E AT, LIS SR 7 AT RS (2001 AEFIREL ) B H BRI, fhEEE N
R 33X FEANAE B ) 25 R B A PRIE , RPN 25 R E B 5 | AATIECE M TSR (2001 4 At
W) MHEBMER.

FERLER B HT T, PR AT 4508, Wi AR T REHIERAE 2001 47 HE 7 A SEHMSUHIRR
5 R AEARA S O T BN SE B 5 ATTBOEN

(3) TR BYIEHFN R b PR 5T 1) A 25

CECT) 2 10 &% 1 FHE “RAEF 2007k T A2k Fofh 4k 29 J5 (0 4% 98 5 AE Hag
Bt , O E It HALERE A BRSNS, (ECT) #31RE &5
AR OHELA 56 (HAR R et 4k, 1 xf Hr A SEry s, ke 2 il e & & AR ik
AR DL IE R HTEREE T E R A 1T M SO IR e N IEU BEas . IR, B < — A EER
WRITE R E PREE” BUVE LR — TR AR AT 55, TR R B AR I T [l S 4 0 3 e
TR AR 17 190 LA % B 5 R A L0 235 T SR B P e i

ARG R R B R A HE T R 2 PR HAE e A R AUROR R s (5]
WNFRE 45300 ), WA VR AT v BB B0 U AN S R A AR AR e i Kt . EAh, DA
LI SEEMES 3 4558 7 b il LIVE R A, DL S = 5 B R A v R s R AR AR
b, NI B B S ABAEAN AL AT AT TC IR AT, B W SE PR 3.7 scrbgt
ST — RSO E R A R A AR R O] LUR BT B ML . PR, AR Ak, H I AR
2001 47 S5 P TR AR HITE v] B & AR AR S A 0 T UEA TR, 3K AT RS HE 7 I SE B
W XS A A AREAHR T TekE T .

FEVUE LT, o0 25 A BB 2R o AS 23 76 H T W SE MO BR N =58 5 | AT
B, R H R 2k f) 2 Rl i T R RS TR AR AR SR AN G B o R AT AR
SRS N B A A TE R T LIRS B BOR s e R B . RIIL, R AR Hh 25
WIAH &) A FNEA AT IERFE AR

BRUCZ A1, AP RE A S AR Y B B HEA T T RS, MRk Ay, AR I ik 4, (1
B FR S A4 T AR P R A R IR A T o T 2 Y L DR R e Sk

Supra note 1, at para.9.3.26.
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RAFH, O

AT A TE S T2 81, M0 0 4 B LB A P P B
SR BRSNS 55 LR AFICHAT T AT . 598 R IA o b 7 A
W i 5 iy TR

AFRIEFE: — N BENFW LRI ERRE

ARZEULIOTT P B JLA R, A5 A A IERR i | E AR | i S E Rl AT,
JIr 6 B ) 5% R RGH B 58 B v e i UL 04 2, R B 9 3 5 T K () 4 i i R AL
( Investor-State Dispute Settlement, fijFx ISDS ) H i WAY A2, 7E X4 118 E & 15
3 AN BRI A A A0 T 083 A 2 6, AR S A& [T A5 1R & B R (1 245
Ve FRE IR R R L ARSI R T T fRs, 3l T Hag A iFaK .

ARSCUANN TS I R EE s, BRE T APERBEXT T A A IE Rl A e bl . ARG
TV TEAR 18 [R) SR WA 114) A JEL B, X6 T Ao — DRI Ao S e A G ) A i S i
o EARZAT RS IR X T A A IE R B REE — 137 A Tradex
Hellas S.A. VFB/R RIS , BeWIRT T8 P8 IERF B AR B e I A B iR 45
W W AE Z 5 M Ak ZR P, R X T A A IE R ARE R A E B2 RN — R
B R &, B UE CMS Gas Company VRFITARSE R4, fhk RN E A IEFF I3 AR
SRR E MTE AR R ML PR . © Bl R S B i & Ji , X 128 IE A 18 B A MDA 2 DA
— AR R T ZHYERE & G HAM S TS B T A A A IR R A S
RZ S YR YR GBI R S R (0 55 85 dE AR T B I B O A7
TEL W R4LA ). @

ARZE B A NG R 55 BRI ST BT 17 AU AT AT S50 PR s A2 7
TE PRI ZERE S G T FUF, AR o B AT T . ARG T U T A A TE
TR AR 0 5 A TR RS, S TCSID XA IE AR 0 B FIWThn o . PRIk, A
BBE M HRBEVE A ool (0 A SR AT R A i @

ISV IR I8 R — S PR = 5 AR 5K T O, DR AR R 1 [ PR3 0% Ao vk A
SEER TR MR ST AR EA U — P i se s FUR B . s, A AR X T A A IR
FRUERHIE O 2 MAS [FIZE BEDED T T PEA0 A BB , (05 | & X s U 1 7 U 46 i A
RSB G S 4 ARG WA S e 5 — MRS R R T A B Be IR AT I . BRI
AEE T, R T A IR 05 H e B3R O 2l i Ae e =X e ok, X H A

Id, at paras.9.3.36-9.3.73.

Tradex Hellas S.A. v. Republic of Albania, ARB/94/2, ICSID, 1999.

CMS Gas Transmission Company v. Argentine Republic, ARB/01/8, ICSID, 2007.

RENRS EPHIE : (VA TERFIE I It & J sl ) ST A X3 ), 3 (IR ) 2007 458 6 #1, %8 152 L,
XTI E PR Gk rh i Se 8 5 | B i 29 B T H0RS 15 ), 38 CERasiTie ) 2021 4758 3 11,58 173 L,

®e 6606

133



BWEMNR G HE 2022 £ 4% 6 1

LRI AR THE— 2B ik . @

[l B T R P A AT B, © AR E XS T A2 TEFRFIB A E bRk i AR £, ToBE2s
XERGH A GO E AR o TR, T2 P2 IR 18 R AN B E 1, (5 2N IE
ZAA AT HAD R Z SR O , WAT 25 | R 5

m.2& &

ARG BN IR R R A0, th T IR AN E , 22 £ A A A =
A B, PR 27 A OF S R [ Il 2 S 508 3 A Tl R i R B B B TR T M
— BN AN TR 18 2 [ B B IR AR 1) — 8 03 B A5 1] T 1] PR e AR A 1 B v
BN ISDS SEERARTR , 20V IEF I8 B 2B Wi % A2 o — Sz A E RSN ilbnife, 5
PR BARHEA A WL AR 2R o RS0 A BT RS AL EHE AR SR 2 ki
BRI AR TR AR R Z [ 20T 4% A5 [ 25k, IR S ) 14518

TR XS AN DR 28 T ) P o 2 , A4 DRy XS] 430 R el iy vl e K R o3 i
T IR AL [ P, L 5 PR 2 ST [ BB B0k rp A 2 ML [T o 28 L R BT T 07 79 5 X
8, A REHEAr 4 A S 63, fe st [ PRy vEilh shndy nl 52 A i o

Abstract: Fair and equitable treatment is an important clause in international investment
law, and it is also a controversial clause in international investment judicial practice. For
the determination of the standard of fair and equitable treatment, the arbitration practice has
experienced the development process from single standard to multiple standard. The AES
Summit and AES Tisza v. Hungary arbitration Tribunal analyzed from different dimensions
such as contractual obligations and obligation to act in good faith and to respect legitimate
expectations. With the development of international investment legislation and judicial
practice, the perception of fair and just treatment will be constantly updated.

Keywords: international investment arbitration; fair and equitable treatment; reasonable
expectation

(REHIE: KEBERE HIFEER:BH F)

@ SRIEAR: (8 1CSID fPEEEXT A28 IEFF B bR MERY & JE——31T AES Summit, AES-Tisza ¥ Hungary % ), #% ( ff#%
WFFE) 2011 4758 3 11,55 51 5L,

BR5E - CARRIA BT T Y EBRKIR SN ), 8k CrhEFESREE ) 2014 4558 10 1,58 83 UL,

BN, AP TERE AR OB RAE I BRI 55K e 2 WIS EPHUE . (T8 IE R 1 St & S 2 i) S 38 s
N B (RER ) 2007 445 6 1,55 155 1L,
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b E AR ARG A BAEE KA

MERE AEFRFERLET, REEFE (MEN) &y £ 46 F 2 RIEH 4
o T EFRR WA (HA) 5 —4 249 7 754 R AR UK T & = 7 808 R AR
Rl AR A TR HHBERK AT ARAFRH, B2 HRELFHAMR TE
ZACRERE MFN & FONTI B R PR F A W B IFNEET AR AREEAET £L
ITH DU TUA DLSN 09 U 55, AR B Rkt B A M Bl 2 F M. £ “Mesa Power
WinERE" &, Mesa BHAN B CAEMERRRITTTE IR ZE 5w ERFHAME
B 45 1E, T B SR m R 7500 7 K0T, R JE PR AR, R B E AR R A LU A &
AN ANENERLE, B A ARGMOERCERH LT ILERL LT “R
W HRAEREEFABERCEZ, AR TREI REEFAELAARKEX AR, %
FA—EARE ERAT B AT RE A F L L R, B R B E AR R R
BIF=ZFTAAFPERANERCES R, AR EAREERFBRRINF =T £ Y
Y 3 I B A AROR B B 1 AR A 2 B9 E R O B AR A

xR ERREHE ZEEFELAR RS EREEHRE

1E BT A 0 [ PR B e v, — el o B e B AR 0 A5, AR R R 4%
BEEBNE AT G PR BEIR LSRN Z WA B R T ORGP 38 08 B SR AR, T
W SR R T ELRE R RN i ] T DR 45 58 8, SN &) 5 | A 4% 0% 5 5 R 1 [ 22 [ 1 4 i
iR S A X A Y 438 T 4 i s T e [ R 8 4%k ) A B 2 R PV 16 B e ) 2
PGEE DA 2R, B ETERE OC T I R R B A I AR R — 3, S e E R A
PO VS B R 2R ) A9 & Maffezini v. Spain 28, 7EILE T, IR BUT &1 TR 4%
Ly JF R 2958 ¥ BT 4 i I R4 55 s i e vhucs (ICSID ) Ak, (B 7R S5 28 10 i b
Rrf, ICSID e i o X fi B 138 SCR P MRS, 1 o 250 [ 15 108 38 FH 1 4 i i o
. TE9— 1 E 4 %00 Plama v. Bulgaria 227, #4530 5 Maffezini 54 H .

* ARSCHR T E TSR (BRI ) 5 A BT I B A e R K X A T
FTEN e [E R m i RO 2 BRI AIFIE I 0% 1 A I AR AR I PR R A AR SO Y2 2c il R
AR LT AE UK AT S, i SR L Sk AT PR PR A RIS o A%
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ICSID B2 I A TA R Plama 4875 | f #5155 18 2 0R 4+ b ICSID Pk, 1CSID fE[R]—
[R] A AN ARG, 51 & T 6T e 2 AR 25 G FVE L8, 7RI JA AR (Rl Py
BEZRARG R T BRI S, OC T i 2 R 18 A5 3 0 s 0 RN Y e — AR 2 4 %
P SE Y

AL “Mesa Power YFINEERZE” F i, B9 T MFN &3 B AR, Mesa 58
FIAREEA BT FRAT T LA BRAR AR5 A0 ] Ak K] MFN 253007 AR IRl . AR SCE SN 4l T
AT 5 HIE AR T A 5K LR E A e S O, Z SR SRR R K iy g iU
ST AT, ESUICE MFN A5 018 Y R s v L R N IR JZ I il 724 R
] o 45 T A R S e O T e 2 [ R 2R B S aE . RIS PR AE AR R e T
IR A 0 i s R 75 35 S N IE AR 8 A e (B AT

%
%

—. “Mesa Power iFNIE X" ik

(—) ROIE=

H g A\ Mesa Power Group, LLC ( LA R A #% Mesa ) J&— AR 3¢ ER A ST 1A
BRI A A, FELE VL RE T F AR H . KA IR (OPA) B—FRALK
WA A A A S A A Al o 2 KIS BURF T 2009 4F )3 2 17 F 1AM+ (FIT
TR ). ARG ZE KM A AR R U FE 78, OPA T e iUAT FIT 1181, A0l A% 1 3 5
AT IR —R AP FIT 1R, B34 A0S 4N J il 2 9 56 T FIT
TR A RN, BT I3 2 FIT 710l 515 OPA 251 T— L 1K M (PPA ),
ZMSURIEAE 20 AEHE] LA —> [ 52 A0 A% I S RE VR

Mesa ¥4 FIT 1150 (9 ZE R 228 T 750 i . Mesa 10 BT T00 H #RAL T4 KIS 1Y
A T DX, P AL P 073 T T 1 H O (2 Mesa I A7 300 H AR BE U A BT
JRECR AN, 7F 2009 4F 9 H 24 H , ZRIEA BEIRERK 7578 OPA H A RLE , 2ok 4
AT K I H HE AR E] FIT A 6 g9 AR AR Hi 4 A K B985 118 . #E FIT
TR, XU & B30 H e g Bk B 2= /0 25% B9 A, X FAE 2012451 A 1 H
ZIETHGREE NI H X — AP R E] 50%.

FE2010 4F 1 H 21 H, R EERA A, =25 A v A E b AR, 5% K
W A8 R 2 K4S RE TR 25258 1T — 01 70 {236 TS (B BEVR B DL ( LUF fT A
GEIA ), GEIA fuiF = BLE % KA dE 7 42 8 KB AR FHRE & Fe i 45 19 A =ikt AR
Sy se e, i E A AR TR RS A X AR i X A DL B ISR AL, Mesa 21N R, 24K
WA B AT FIT TFRIEE, O 280 ity B i FIT PRl A48 I i e 454 , 1
GRIEE 5 = BTk GEIA hGET 73X — 7K. Mesa ibtA Sk, 5 FIT A I,
S EATTHY GEIA TS5 7 iR /b

MESA RN Ny, FIT 11 H i 428 5 FUR AR RISt , LS N KB )
AR E RS i, Fe & PR A IR FIT &7, BT Mesa A NS Kt T (db
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(Z) HFEAFEK

1. WwiEor e £k

HIi% 77 Mesa #8 H, FH T-HISE REURFTE FIT 30 H A TR 8, 530 Mesa Toim
AT H X Mesa IR 2565 5 T 1. I, Mesa [Pz @ st LT F5k: (a) 584
R hnE R Al 2Z BRI FERCR G (b) INEMMERER T (dLEAHRSE) H
1102, 1103, 1104, 1105 F1 1106 4L 1) X 555 (¢) XfHEFR (LA B RS ME)
7T 25 P 45 2 R A 2 R R iy L 3 S LS IR A A Hh R ke, 52 ) R 3 bl B 1
5 (d) XHEEELE MR P AR AR BRE B i = AR W 3% F S T SZ, i B RLE A &
AR B A A R TR0 A e, ©

2. M Ty 0 £ 3K

B HIE AN TAH A X B AT S i A SRR, TR H A AT P AR A (B3 F

RO ME ) B 11 Tl i 28 A s o M e e A k. LUk, B PP R D e X H

HITR st A7 A5, AR AR BRIE I & it i 17 A6 SE B R 5 W 1 55 AR 4
51108 4555 (7) K (A) TWIAIES 1108 4555 (8) 3 (B) M, FITWHHMM T “BUNK
Wy, P AR CIEsE A MRS PE ) 45 1102, 1103 8 1106 5%, IS RBEA U552
Mesa MR . B U A RFS 1 B8 A FIT 30 5 45 1 00 g 18 3 7 A A4 B0 3T
filic BN, FIT 3 H 4R — EAEUE TR LGB N AWAR L T 3 44 FIBOR B AR,
WEASAEAE R N FTFRIG B S il AR AF SR AIE” . 6T (ks e ), pi i
AR, “BUNIT S BEFEPMIL, 25 T — 30 FE e O B, DA G2 08 3 i S S e ¢
IR, HATEAE R B A EWT 2R A IE DB B A R @

(=) HEEMIAE

Zi 1., “Mesa Power YFIIEERBUNZ” 1) ZABUE 0 B e & RIBUN S5k E =
BT ARIMAT AR T BOM R, R T ARE R — 2 mil R TAFAIE
Rl mo, A, (JtEAmREPE) 5 1108 (7) (a) ZHEE 1108 (8) (b)
SHEMR : “[7]45 1102 %%, 1103 501 1107 Z&AEH T2 (a) M=)y ok HE 1R
W5 [8] 45 1106 4555 (1) 3 (b) WAYHLE ATE HF—J7 sl = A ol 19 R4 5 i H i
FEH BT INEK - $E58 FIPA FHNE A SE R AN G 1108 (7) (a) FRATERM
KIE#E G, Mesa il LUMKEE (L3 A MBS PhE ) 55 1103 Z&P 1 MFN £330k 5 52 it
X FA IR SN ELR U A RIS T HE s s AR S e 8 1 P B

R FIR N REALSZ X — WA . SRR Z0 i MFN 453K Feide AR = 42tk

(D The Mesa Power Group LLC (USA) v. Government of Canada, PCA 2012-17, 2016, Award, paras.211-212.
@ Id, at paras.213-217.
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EHMASME) & 1131 (2) %, ARG ZHERE (LA RRS e ) LA
fRE, U (BRI SR 50 22 B S5 ), X BT AT Ak 2 AT 031 . @ Mesa [RILIAh , 2 1T LA
W (AL A MBS UE) 55 1103 (1) SRR EREEHLE AN KA 2295 32
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EIRTIALEAH AL PES 1103 4. W LAk, 55 1108 &5 (7) 3K (a) TUNEHEE
1103 27 R IE H . T FIT 5 HHBCRIE , HE AR BEMREESS 1103 2 M HA %
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MR R A, (B [ T S 4 A REAS B A BUb 4G T, BT 2 LI R0 A
1105 Y FERE , 10 5 P S SC W ARAT A4 1105 Z5 09T AR BoR . HE A — 441 K i )
2 GEIA PR, FH3XF BURF S AR PR 2658 S BN 2 1 GETA 2 H R 5E . B, 1X—
WP R BGE R T4 1105 45, #HE AT B 78 GEIA L B3 BR P9 52 A, 1fi FLIZ Pl i
PR BB MAE S — 1B 1E 2, EDA Bl /b, LB RIS rF o 4 st [ BIR ol 0 2B 4, -
B3 TG R T B A ] . AR T TE 22 i RV AT 4 1 S L RE ML 2500

® Id, at paras.417-421.
@ Id, at para.478.
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(®  Supra note 1, at 58-66; Ulrike Moschtaghi, The Most-Favoured-Nation Clause in International Investment Law, University
Hamburg, 1 August 2018, pp.89-98, https://ediss.sub.uni — hamburg.de/volltexte/2018/9277/pdf/Dissertation.pdf, last visited
Nov.5, 2022.
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XFF MFN 5K RO Rf , o SRt 2L T 25 294K & . 7E Ansung Housing Co., Ltd. v. PRC
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Abstract: In the practice of international investment arbitration, the main function of the
Most-Favoured-Nation (MFN) clause is to ensure that the contracting parties treat investors
and their investments of the other contracting party to the International Investment Agreement
(ITA) no less than those of the third parties and their investments, and that the investors of the
contracting parties and their investments are not discriminated against. In the event of disputes,
some arbitration tribunals often tend to interpret MFN provisions in a broad way so as to
protect foreign investment. This method of interpretation causes the host country to undertake
obligations unexpectedly, and it also makes it difficult for investors to make reasonable
expectations on their own rights and interests. In the Mesa Power v. Canada case, Mesa Group
alleged that it had not been treated in the same way as South Korean investors in Canadian
energy investment projects and sought compensation of US $75 million from Canada. Finally,
the tribunal found that the MFN clause must be in line with the scope of application of the
provisions of the basic treaty itself, and that the reservations and exception clauses of the
basic treaty had excluded the "procurement" of the contracting parties or their state-owned
enterprises from the scope of application of MFN treatment, therefore, MFN cannot be
invoked to change this exclusion. To a certain extent, the case shows the current mainstream
choice of tribunal on this issue, that is, most-favoured-nation treatment cannot be used to
invoke the more favorable scope of application provisions of third-party treaties. The scope of
application clause of the basic treaty cannot be changed or overturned by invoking the scope
of application clause of the third-party treaty through the most-favoured-nation treatment.

Keywords: international investment arbitration; most favored nation treatment;
substantive obligation; international investment agreement
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Id, at para.184.
Id, at para.185.
Id, at para.961.
Agreement Between the Government of Canada and the Government of the Republic of Venezuela for the Promotion and
Protection of Investments, E101531-CTS 1998 No. 20, Article 12 (2): If a dispute has not been settled amicably within a
period of six months from the date on which it was initiated, it may be submitted by the investor to arbitration in accordance
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with paragraph (4).

®

Supra note 1, at para.428(a).
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Supra note 1, at para.428(b).

Supra note 1, at para.429.

Supra note 1, at paras.445-446.

Supra note 1, at para.450.

CMS Gas Transmission Company v. Argentina, ARB/01/8, ICSID, Decision on Jurisdiction, 2003, para.101.

Teinver S.A., Transportes de Cercanias S.A. and Autobuses Urbanos del Sur S.A. v. The Argentine Republic, ARB/09/1,
ICSID, Decision on Jurisdiction, 2012, paras.122-123.

Swisslion DOO Skopje v. The Former Yugoslav Republic of Macedonia, ARB/09/16, ICSID, Award, 2012, para.138.

Supra note 1, at para.454.
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Supra note 1, at para.456.
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Supra note 1, at para.462.

Supra note 1, at paras.467-470.

Supra note 1, at paras.473-474.

Aguas del Tunari, S.A. v. Republic of Bolivia, ARB/02/3, ICSID, Decision on Respondent’s Objections to Jurisdiction, 2005,
para.119.

Supra note 1, at paras.476-482.

Supra note 1, at para.549(a).
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Supra note 1, at para.549(b).
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@) Supra note 1, at para.549(c).
Supra note 1, at para.525.
Supra note 1, at paras.507-512.
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Compaiiia de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic, ARB/97/3, Resubmitted Case,
ICSID, Award, 2007, para.7.4.7; Suez, Sociedad General de Aguas de Barcelona S.A., Vivendi Universal S.A. v. Argentina,
ARB/03/19, ICSID, Decision on Liability, 2010, para.185; Franck Charles Arif v. Republic of Moldova, ARB/11/23, ICSID,
Award, 2013, para.529; SAUR International S.A. v. Argentine Republic, ARB/04/4, ICSID, Decision on Jurisdiction and
Liability, 2012, para.491; Gold Reserve Inc. v. Bolivarian Republic of Venezuela, ARB(AF)/09/1, ICSID, Award, 2014,
para.567.

Supra note 1, at paras.530-542.

Supra note 1, at para.543.

Supra note 1, at para.547.

Supra note 1, at para.550.

®®e e

Supra note 1, at para.552.
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Supra note 1, at paras.562-564.

Elettronica Sicula SpA (ELSI) (United States v. Italy), ICJ, ICJ Reporter 15, 1989, para.128.
Supra note 1, at para.578.

EnCana Corporation v. Republic of Ecuador, LCIA, Award, 2006, para.158.

Supra note 1, at para.579.

Supra note 1, at paras.581-585.

Supra note 1, at paras.592-594.

Supra note 1, at paras.597-599.
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Supra note 1, at paras.601-611.
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Supra note 1, at paras.636-647.

Supra note 1, at paras.648-649.

Supra note 1, at paras.654-658.

Supra note 1, at paras.659-665.

Supra note 1, at paras.666-672.

Supra note 1, at paras.673-675, 685, 698-708.

Agreement Between the Government of Canada and the Government of the Republic of Venezuela for the Promotion and

@896 6

Protection of Investments, E101531 - CTS 1998 No.20, Article 7 (1): Investments or returns of investors of either Contracting
Party shall not be nationalized, expropriated or subjected to measures having an effect equivalent to nationalization or
expropriation (hereinafter referred to as “expropriation” ) in the territory of the other Contracting Party, except for a public
purpose, under due process of law, in a non-discriminatory manner and against prompt, adequate and effective compensation.
Such compensation shall be based on the genuine value of the investment or returns expropriated immediately before the
expropriation or at the time the proposed expropriation became public knowledge, whichever is the earlier, shall be payable
from the date of expropriation with interest at a normal commercial rate, shall be paid without delay and shall be effectively

realizable and freely transferable.
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ADC Affiliate Ltd. v. Hungary, ARB/03/16, ICSID, Award, 2006, para.435

Supra note 1, at paras.712-715.

Bernardus Henricus Funnekotter et al. v. Republic of Zimbabwe, ARB/05/6, ICSID, Award, 2009, para.98 ( “The Tribunal
observes that the conditions enumerated in Article 6 are cumulative. In other terms, if any of those conditions is violated,
there is a breach of Article 6.” ); Saluka Investments BV v. Czech Republic, PCA/UNCITRAL, Partial Award, 2006,
para.266 (noncompliance with one or more of the conditions set out in Article 5 of the treaty would lead to the conclusion that
the respondent has breached Article 5 of the Treaty); Kardassopoulos v. Georgia, ARB/05/18 and ARB/07/15, ICSID, Award,
2010, para.390 (noting that absence of due process is sufficient to support a finding that the expropriation was wrongful);
Compaiiia de Aguas del Aconquija SA and Vivendi Universal SA v. Argentina, ARB/97/3, ICSID, Award, 2007, para.7.5.21
(lack of compensation makes an expropriation unlawful); Siag and Vecchi v. Egypt, ARB/05/15, ICSID, Award, 2009,
para.428; Marion & Reinhard Unglaube v. The Republic of Costa Rica, ARB/08/1 and ARB/09/20, ICSID, Award, 2012,
para.305; Gemplus, S.A. and Talsud, S.A. v. Mexico, ARB(AF)/04/3 and ARB (AF)/04/4, ICSID, Award, 2010, paras.8-25
(' “The Tribunal concludes that these expropriations were unlawful under the BITs and international law, given the facts
found by the Tribunal and the further fact that the Respondent did not meet the condition required by Article 5 of both treaties

@ee®

regarding the payment of adequate compensation” ).

Supra note 1, at para.716.
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Mondev International Ltd. v. United States, ARB(AF)/99/2, ICSID, Final Award, 2002, para.116.
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Abstract: The case of Crystallex International Corporation (hereinafter referred to
as "Crystallex" or "Claimant") v. the Bolivarian Republic of Venezuela is a typical case
of indirect expropriation in the field of international arbitration. The arbitral tribunal, in
that case, found that a series of measures taken by the host government, the Government
of the Bolivarian Republic of Venezuela (hereinafter referred to as "Venezuela" or "the
Respondent"), violated the expropriation clause under Article 7(1) of the Canada-Venezuela
BIT. The tribunal further confirms the four conditions in the field of international investment
law that must be met for a lawful expropriation, namely, that the expropriation must be the
public purpose, following due process of law, in a non-discriminatory manner, and with
prompt, adequate and effective compensation. The tribunal's views on the fair and equitable
treatment standard and the determination of indirect expropriation shed light on the practice of
other treaties in international investment and related arbitrations. This article provides a brief
analysis of the factual background, the focus of the dispute, the adjudication process, and the
outcome of the arbitration case Crystallex Inc. v. the Bolivarian Republic of Venezuela.

Keywords: international investment arbitration; fair and equitable treatment; indirect
expropriation; reasonable expectation; full compensation
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