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para.26.
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(®  Joshua Karton, Multi-Tier Dispute Resolution Agreements in Canadian Law and Practice: Interpreting, Enforcing, Escaping,
Canadian Journal of Commercial Arbitration (CJCA), 2022, Vol.3:1, pp.86-89.
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Abstract: With the rise of the alternative dispute resolution concept, multi - tiered
dispute resolution clauses have become increasingly common in commercial contracts. Such
clauses usually stipulate that the disputing parties must first carry out pre - procedures such
as negotiation and mediation, and arbitration or litigation can only be resorted to when the
dispute remains unresolved. However, due to the legislative gap in this regard in China,
there is uncertainty about the extent to which arbitral tribunals or courts will enforce such
pre - procedure agreements and what legal consequences should be borne for violating these
agreements. Taking a negative attitude towards the validity of pre - procedure agreements
is contrary to the principle of party autonomy, seriously affecting the value of such clauses.
Judging from the latest trends in international commercial arbitration practices, whether
a pre - procedure clause can be enforced as a precondition for arbitration depends on the
clarity of the clause. The performance of the pre - clause does not affect the jurisdiction
of the arbitral tribunal, but it will affect the admissibility of the arbitration claim. Arbitral
tribunals and courts in China should refer to international commercial arbitration practices
and make corresponding institutional arrangements based on the current domestic legal
situation, clarifying that arbitral tribunals have the power to determine the enforceability of
pre - procedure agreements. When parties violate mandatory pre - procedure agreements with
binding force, the arbitral tribunal should temporarily suspend the arbitration claim and guide
the parties to fulfill the pre - procedure agreements.

Keywords: multi-tiered dispute resolution clauses; pre-arbitration procedural requirement;
arbitration jurisdiction; admissibility; enforceable
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Abstract: Currently, the application of artificial intelligence in the field of international
commercial arbitration mainly focuses on assisting the intelligent transformation of the
arbitration secretary’s work and assisting human arbitrators in arbitration decision-making and
reasoning. With the gradual promotion of the application of artificial intelligence in international
commercial arbitration, the legal disputes it faces are becoming more and more prominent, and
it is necessary to improve the relevant legal provisions to regulate the reasonable application
of artificial intelligence in the field of international commercial arbitration, in order to give
full play to the rich potential of artificial intelligence to help the development of international
commercial arbitration. Moreover, on the basis of specific regulatory measures, this paper
further proposes the construction of a “hybrid decision-making system based on dynamic
evolution of human intelligence”, which advocates the full integration of human intelligence
and artificial intelligence, in order to dedicate to the formation of higher-quality arbitral
awards, and further clarifies the direction of the future development of artificial intelligence in
the field of international commercial arbitration.

Keywords: artificial intelligence; international commercial arbitration; subject matter
eligibility; liability rules; hybrid decision making system
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Abstract: Interim measures are one of the important issues in the revision of China’s
Arbitration Law. At present, the relevant provisions in the legislation draft need to be revisited
urgently, from the orientation to the rules. The revision of China’s arbitration law, including
its interim measures system, should establish orientation of internationalization, learning from
the Model Law, and absorbing the legislative experience of developed countries. The types
of interim measures shall remain open, and shall be reserved for “other interim measures”
except for evidence preservation, property preservation, and action preservation; The arbitral
tribunal’s right to issue interim measures should be confirmed, and the parties should be
free to choose the court or the arbitral tribunal to issue interim measures under the Mode of
Concurrent Power; Given the intrinsic demand for foreign-related rule of law in the Belt and
Road Initiative, China should seek to enable domestic courts to assume a more proactive role
in foreign arbitration interim measures, championing the establishment and improvement of
cross-border collaboration mechanism for international arbitration interim measures on the
basis of equality and reciprocity. In addition, as special action preservation, anti-suit injunction
issued by courts in support of international arbitration could be used as a legal tool to enforce
arbitration agreements and protect the competence of arbitral tribunals.

Keywords: interim measures; international arbitration; Arbitration Law; Model Law
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Abstract: In the drafting of local Ad hoc arbitration rules, there is a misconception of not
valuing the inherent characteristics of Ad hoc arbitration, simply copying and imitating China
domestic institutional arbitration, and over-institutionalization. The over-institutionalization of
Ad hoc arbitration rules not only leads to a reduction in case arbitration efficiency, increased
parties costs, and decreased procedural flexibility at the micro level, but also diminishes
the confidence of parties in China’s Ad hoc arbitration system at the macro level, which is
contrary to the fundamental purpose of promoting the development of Ad hoc arbitration. It
is necessary to clarify the scope of Ad hoc arbitration rules through legislative authorization
and to delineate the boundaries of Ad hoc arbitration rules by clarifying the scope of
judicial intervention. Adhere to improving Ad hoc arbitration rules from the perspective
of facilitating arbitration participants and market-oriented direction. Reduce the tendency
towards over-institutionalization, change the trend of institutionalization of arbitration
associations, enhance transparency, and thereby improve the credibility of Chinese arbitration.
Improvements should aim to increase arbitration efficiency, reduce costs, and enhance
procedural flexibility to enhance the international competitiveness of Chinese arbitration.

Keywords: Ad Hoc Arbitration Rules; over-institutionalization; arbitration efficiency;
party’s Autonomy
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Law Commission. Review of the Arbitration Act 1996: Final report and Bill, 5 September 2023, para.3.2.

Arbitration Act 1996, art 33.

1d, at Art.24(1).

Supra note 2, at para.3.24.

Arbitration (Scotland) Act 2010, sch 1 r 8; Swedish Arbitration Act 1999, s 9; Private International Law Act 1987
(Switzerland), art 179(6).

ICC Arbitration Rules 2021, art 11; LCIA Arbitration Rules 2020, r 5.5; IFLA Financial Scheme Arbitration Rules 2021, art
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TEP TR A5 AR AR PR T R 176, “justifiable doubts”, B “IE 41 MR5E" HIE
W RS ) 46 12 2655 1 3R AE %Mk , EL7E Halliburton v. Chubb 57, EVFREEBEIA
RIE YR BEX — ISR TG N I HLAVE B S35 o B AR G S0 5, 459 Ak 53 A7 A D
R LS AT B — 2518 BN, DA R B T B I AR — AP A BE, AR

Supra note 2, at para.3.31.
Supra note 2, at para.3.71.
Supra note 2, at paras.3.44-3.49.
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Supra note 2, at para.3.75.
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ik B LRI T A E e ;@ Hk, “might reasonably”, Bl “HAJREAFEHL (1K) FAR
JEYE[E B R BE A Halliburton v. Chubb ZEHX) (RJEEE ) 55 12 44506 1 3k “likely” — 1]
(G AIE T, B A AT RE A S R Y B I T A 75 B2 . AU T RES IS IE 24 18
BEMIBRERAS, B, an S 0 2% 5 0 18 [ — (AR AR e XM IE T 91 & %t
D1 ) IE 2 B B Y 5 (EL G SR APk 5 RO AR W I HE B S 3ol 26 X T 0 1T, 51 R 1Y)
B AKHBE S PRSE A S B, A DIt AT Zi i % . ©

FERREf T HEREIS SR I S e — 2D R 5 S35 13 Pl m) . A D R 5 e A
P g HSEBR e iR B, I RN 3 2 K25 B 1) S5 N S R N 27 7RI [l &2
A a2 B T A R R X B AT A AT TR Y S5 9, B R 1k P s
W, ik B e Y L 7 0 il 2o B R TR AR 115 U8 o O I BR A 2Xe I [ 88 ) ST 3 52
BeAEAE S, ol n, B PR Im P AE 3L CEPR A R 25 th o346 B ) e T R B
A AR 55, © TFE (2010 4EFRAR 2 bk ) U RHUE BEEE 45 (LT P B2 5
PR AR B © YR ZR 51 S AE T8 43 WA T T DL 5 DAk, A D 7 7 HH B o o o ) 48
5 X35 DIARUF L2 TE M, RV 53 0 2 4 5 FLR Y RITE G o (0 R 08 197E
FEAE R E , TR ERH T AR R AR T T 5t BN, A7 IR 53 SEPR T PY 25T g
ST A B 240058 Y A N 2 . 0 B PR B SR IR X5 A G i B A 2

(Z) ERBETCENT X

PR L P FR e AR 1996 47 kit ) 55 29 (1) AMHE, I Mk i e @17 fh
FRTT L FE P AT A R sl AN A, AR AEAT A DEAT, BRAEBEIE I %A N sl AE
St TR PR B R i R B T AR A A IE R (AT AR IR A IE R ke
T A H O 24 A RN IR R , [ HEARIE T U e R 7 9 &t . 1996 4F ik
) WA KRR 5L A ERE T P A 0 BT AN e B e e A 1 2 ST AR s
Fil o 30K TP P 255 A 2 T S S0Pk 3 DR 96 o MR sl 3 i 1k o 58 S 7 HH B A T )
HAFNZ AEH AN IEIE . HL, AR R SEARRETT IR T & 6 33X i
FH A PR B R ST L

1. 35 %, A3 01 09622 SR

1996 4 (k) 55 29 (3) Z5HIBAHLE , A oL BE AT 7 A AR A T AR 3 AN 3E
gk L ER . G TP D TEIPUR 75 I 48 A (38 03 X e v 11 1 [ A8, Z2 80050, i
O BRSR R IR R IR S5 ( BIIE I & Ai AR el ) I A AT REER AT e 2

Supra note 2, at paras.3.55-3.58.

Supra note 2, at para.3.61.

Supra note 2, at para.3.91.

JETE TR BRI - C IR b2 [ BR R 25 P28 51 (202448 ), 20 CRISEAP R 5 181 ) 2024 555 2 1, 55 99-120 1T,
Arbitration (Scotland) Act 2010, sch 1 r 8.

Supra note 2, at para.3.96.
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K[ 2025 8 ( PPk ) =R E T —Fb P B R R E R

gk A= AR AR TR B, SO AR I TEAT: , RDEEHRA T SR A R =2 # s N
o, 3K — WA X, B HERR TR T A B R RN TR e . St RO,
TP LR A IR S S R IR IR S A HY, ILIE IR T B Pk 51 3 e BUAS By
Z R s BRI SR 5, RN, fe i 8 A DR B Ak B 2 RN BRI R R T
T SEUR BRI I YG Z ab, © b, BT B 2A 1, B PR D S
MRYTEOLT BERETEUR , AN AHLOARFATT ;. LU, R A A o A SRR, IR 3]
REZS 1 LA S S AN AR B o 0Tl BN SR EHRRIAE , W R PR 7 AR P2 IR 3
A AN S 2 RIS TE | 1 b i B AR I A~ 28 i LA DO m LA . © S 22 L 1
BB R ZBOE W E AT IR RGN, Wridkisls 4 S5 200 “BHRER” AP
AN

2.8 % AP R ITARE i 2 A6 e R T

WA 1996 47 (ki ) 55 24 Zn9H0E , MR 1Y S 30 AT )ik B A I 22 A ik
Blo —ZRINANGIZFRIA R HE T, R SO AR YN I R S R 2
AT @ RN AR R SAEARRIETT (P ) R hda i, i — R 5 A ] GE ARk
AR L AFERER : 1996 4F (PRI ) WA AUE (hk BI7E i B8 S Je He R B e 1Tk 24
(4) ZAVHE T A0SR Dbl 52 4, FLRT A0 R ik 3% IR IE 5 X 5 FEHRAY G BLIE
B EE, R B REON A SRR S L ORI TR RS 1Y . R, DR R0
JERT , Mk B ol B2 e A D TR TR BU L . AN, AR 2 T A Tm) ik B H I A R
BB, SRR 51 RSO (R 03 By I AR S JE AT (AR IR RE B2t S 1, T N 45
T4 29 (1) ZRTHILE I A3 D 0 00 3 BBl P, A0 IE I H T A I B Ay ) 553 1P 2 D 6 fe
BUHIRAE

AT DU dE A PR DI SR e BT A ) B FH T AN RRE e, IR 2 S AT R
XA 24 ST IEHEE Y RIARIESE 68 Sk———H T (a8 /™ s i A I X ik e £ 1
W, AN A B3 AR 2% FH BT , 330 2 R 55 ik B A 28 I . @ B SRAS RN s i 2
XTI R RBEI], I, FE A okl , X (e it A M 2 HE O e 3 S 2 A 5 |
1, W AP 0 R B A = A ) 2R SR A AR B, R B L AR S5 AN 2 1 52 A v i ik
A NI AR, 5 55 A — AT oA iU e R B . @ B ik
HZE BVEUH, I 2 i D b B2 e = A 1 9 ST AT AR G L, AR A D g
(1828 TEAE , it B JE R S 7 5 AT W i Jee 24 35 AR Y R g5 TRIB i e 45k s 24
CAP: ) 585 29 £5 P YR G0 2 a0 (3 — 350, BBl 57 A 05 2 ) S 0 R O s 07 24 7 FH 9%
T X — B R R BAETIA SR 3 4%

Supra note 2, at para.5.27.
Supra note 2, at para.5.33.
C Ltd v. D, 1282, EWHC, 2020, p.955; Halliburton Co v. Chubb Bermuda Insurance Ltd, 48, UKSC, 2020, p.1083.
Supra note 2, at para.5.44.

®eOBe6e

Supra note 2, at para.5.50.
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SRR 2 REPERE

PTAPR , [ PR il S B R A AR & AR FURIA AR R T REC AT
FETE, MR AR ER] TiX— G, B Fr 3 5 A LA RN E 57 75 2y 43 1 0t 6] s 7y
MR TR, ARIEE 2025 4F PRk ) 8RS B T ARk DU A RS LR
Gy B TR

(—) EXEATHEHIHERE

P ER DRSO S Ak i B 0 A, DA R R e I i 3 (P 3 R ke (%) 7RO 5 A 5 ) 3 A
g R R PR AR . HIE 2QRE mT LU Bl ) R b is, t mT U =& TR P Y
Ak A EXHPERDMS AR RN EAEZES . RIEIEE (1996 ik
) A7 4% “hER MU BhSIPE” ( SEPARABILITY OF ARBITRATION AGREEMENT )
AR , PhEE P A 5 32 G [RIAR ST A3 43, DRI Al S8 38 F ikE T e 5 &
GRANFE . FESe E B TR RS P, 0 FH T AR U B i A (% A DU T 40 £61] Enka
v. Chubb [2020] UKSC 38, % [ fi vk B AR 1% S FI iAok , KB R A0 3 AR
B A A R AL 38 T R R T A 25, A4 il 253, BT s S 17 AR
FHLU) e i AR D SRS P R 5 — B Y S A s 58— TR W R e B
F TP RIS ST ST B A AN —Fh B8R S 53E T
Wo (AAFAEPIFPBISL . Ho— Pk M e | an SRk 32 0% EA R W Pk Dl
W38 I A, U 3 MU, 2435 At i e it L 7R S £ A TRE
[Fi]— A ] BRI ORI I TE R, ARk DSR4 38 F PPk M s 56— 7RI e BT
AR DU T, AR i o 2 U 2 DR DU B A FH T Pk i e e . AR e iR e 1Y
RO, ISR S AR T Ak b, DUkl A vk Bl T AR s . @

AILUE ], —J5 i, Enka v. Chubb 5155 (A i 38 FH T DRSO v A 1 L) 42
R %, AT LS JE |, ST B oA 203 o TR 1) W PR A R A R , TOBERE I T
sk, WE RS AR, S5 A [R] B o R A e e A O R
JF I T AR DR AR, AN SR B AT A DI ORI RN SR T 22 ) 2 5 ) A2
8 Sy — I, BT Y HGEE NS S H TR U vk, Tl S e N A
(7] 3 FH R PE A SR e 0 [ 3, PRI T A2 A 95 350 22 () A IS ey M L e A AN 2 i
FE AR R, e 28 B/ A HE T BB AN AT R 9 [ — R X s i BS E, mf
At P HUE FH Y S E 2 A e T ARt | AR B BRI Ak 2 o <7 e 45 i i T
PR E M NSRBI B AR~ R, 78 80 ARl X rh i A0

@  Supra note 2, at para.12.9.
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Feib ot b B PR KRB T

X FR e BT AR b 32 A Mol F T A B e . @ — e R, M F Ak
TEFERE PR B A T AR, Al 1300 22 At A A B AP, A X P R I LA e e
PRI PR B AR R 1 25vh AR SRR RIS T 8 TR SRR 1038 A T
FA FEHEIATE T M PR, RS A kA 2 AT, A M 6
NBA LY S F AP i A . 3k — 2 HEELAT a7 S R e v, BEHERR T 41 i
X PR ST AR TH ARG I, SR T T %

(Z) SINESAERER

fAl 2 AL PRER Y (summary disposal ) & i T35 38 75 R [ 5 R FUR1A A9 — T 45 4 il
JE——fAi 2 F1Hke (summary judgment ), %l ESEFEFEURIATET 7R BE A — 7 M5
N DR A VRS, ERAE AR At A A5 AR 0% B b (452 S S0 200 1 7
HEL R, 15 e O et i i B ] X SRR s S IR ke SRR R 2 Ab B
RS T LB R — R A R e 2l 2y TR Ry e s 4R 0 b, R 5 430
TRE , W TCHEGE— T Y F AR RAT SE ARG , L2 RERS 1T 44 et TR RRAR | 42 S R
R, EPLE 1996 4F (MhEEE ) STt ng UL = T4EIR] , {7 2 A0 BRAR S g 55 [ 2000 4F
CGe— PPk ) Wi, ML FESE 15 (b) &7, Z R, 2006 hi € FE R a8 9% 4 i g ke oo
(ICSID ) B ) (%55 41 (5) FHUE T H B R A7, A 8 Bk 2 ok o i S 180l
B 21 B B R ) S db PR R O TE 2 — . SIAC. SCC. HKIAC 28 [H PrAI4 fh# LAY
WL AE HATE A 38 % FR Y . ELRIBULE , ] 2 AL BRAR 7 £ 20 Bl 25 i BB [ s 35 44
SRR R0 0] (4 2l 52 B T BE 397, 4 ICSID 1 2022 BRAT 3R B0 L 2006 Jit ffrk s )
B 41 (5) SHE M R IF T LANAL, 2025 Jik SIAC {3k B0t 75 L 2016 JiR P30
M 29 26 “FLISL [l phk sH S R AE” KRl Bl “wiibdeE” mHLE , Xt i
S Ab PRy B —FPIE 3, M A3 7E STAC B R 71 5 Ab B AT X OE s & . T
1996 4 (ki ) AR WTaf AL A iy ml R 7 2 Ab 3807 =, R T e 22 51 25 1 Bh ARk
BRI HIL, 75 I 2 1 15 AR R TR

1 Ntk

KT IEA 5 AR ) A BRFR P 3k — (], P A 2 D 2 i s 85 (i Inl &2, Horp kA 63
13 [R) 0K 1] 2 AL BRARR PP AL (PRI Do IR AR 55 0T 46 o, PP Ay i TR
FEIST 2 W2 10 25 32 e , 4 REAE PP vh & B FH 11 2 db BRI | 3 2o f) Ak D0 P Ak TR e
Z RGBTSR B A RAR TR AR S S AR . S REegm & L RFT
2019 FHA TR A RS FE R 3R RCR BN 7R, 44 % K32 155 h 1] ) b BRAR Al
FARTH BRI 1. © A, P A — e UL A A, 1) 5 A BRAR 1T LA i

Scherer, M, and O Jensen, Towards a Harmonized Theory of the Law Governing the Arbitration Agreement, Indian Journal of
Arbitration Law, 2021, Vol.10:4, pp.1-4.
@  Supra note 2, at para.6.14.
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(R S5 MARZS, — BB S X — a5 @ 5 1 ) b BRRR P AN AT (A ) 4l
BUN ZHEVGRDEESS 7 RTINS, 3 TR ELHe K R 2 AR5 I (PPEREE )
JE iz AT iE A R]

2. & &M

8 2 b BRAE P38 ()38 FH AR R0 R« 22235 N HIIE , i Ak et J2 s L P
Ji& AT R — 7 ik S = A6 S — R AT AR A B S AT RE RS, A AT X2 [l R A ) 87 5
U, B8 X RRIT N Y B Y F N AT R 1] P AR E FE , TS 2 R PR E 3 B
B, B TE T ARYE 1996 4F (fhkiE) 5533 (1) (a) FHIHLE, M ERE R 2 F 23 1F Hb
XTI RN BT A B HL SRR I S5k 5 1 7] 25 A BEAR 7 AE 1E e AL 1
EART AP 2EAT, T ATTREBA BT IRIE 246 T A ML S FRIA T 325K, T
L2 rE A AR 1996 4 (P ) 46 68 (2) (a) AMUMLE PRER PPk , B S 5L
ANEREBERAE CALZAZY) EE 5 (1) (b) SAELaRANFIA Tk de . kR, Y
FNHE T il 2 A I AN R P FE 020 R B2 R K, SR 20 R ik e Y J 538 H
fAi G AL FRAR P 5 PEENC R I T, PR 4REEIE B P ERE I o A 1E , T B AN
1 BNV B SR A et R I () PR R B Dl 53, DU 5 A SE AR h i T 8T 5
AR B AN ANAE PR R P e . @ T B2 IAON T Ah B ke R A N A S5 fi e
W, MR A AN FE T A2 BR , kb O — 7 B A G A Rk b . e, PPk R
N — 5 PR F NAE LA [l R VA B R (Y 38 S R BB, A e st i ) & LA ] & 7 =X
WA WA RERIPEESEATHE”, B “no real prospect of success”, iX— 5 F 5 [E] [ 4
RF YRR TR ST, ARG I8 s B R S, DRI 2025 47 (akik ) SR AR R AR I,
{68 B 9 ST 3R TR AR R — 2

M. S a4 3: MAEFREX RS E

Dy s b, Sems 22 FUBUR L RS IE R T 1T IABEAE A AR EIE U AR PR AR
A2 AL T, ® 1996 4F (ki ) SELE 7k —ZeHE, A 44 (5) e “7EfLf
TOUT 15 B A AT 7R A ARE AT A 28 25 35 AT (AR SCAUT T 1 AR LR AR B 2l
AN CHUHSEH I ) T R SR I A A R T S T B R U T 8" X — 2R — 0

A7 U Travis Coal Restructured Holdings LLC v. Essar Global Fund Ltd, 2510, EWHC, 2014, p.44, p.50. J5# il Redfern
& Hunter, Law and Practice of International Commercial Arbitration, Routledge, 2015, paras.6-040; B T Howes, A Stowell,
W Choi, The Impact of Summary Disposition on International Arbitration: A Quantitative Analysis of ICSID s Rule 41(5) on
Its Tenth Anniversary, Dispute Resolution International, 2019, Vol.13:1, p7; A Raviv, No more excuses, toward a workable
system of dispositive motions in international arbitration, Arbitration International, 2012, Vol.28:3, p.487; P Chong, B
Primrose, Summary judgment in international arbitrations seated in England, Arbitration International, 2017, Vol.33:1, p.63.
Supra note 2, at para.6.21.

Arbitration Act 1934, s 8(1); Arbitration Act 1950, s 12(6).

®Q

94



K [E 2025 87 (fh#iE) =R E QAT

Feib ot b B PR KRB T

JEOULPE RS BT, RIE Be e PR P i WU AT R 2 iR Be I 250 T SCHRE AR
ARAP B AR TS P REA T T 35 A0SR B A R A b T 22, B 23l 2 3 A%
AP ; MRZ0E S MRS FR 56 44 558 5 3KIRLE R AEERY , B 7E 5L
J LR T T B S PR R DGR I AR L @ AR 1996 4F (ks ) migsiTin
R EBEXH PR S5 T BARRBAE LU = AN J5 T

(—) BB EREIE PRI EATEG SRS

1996 4F (fhEk ) 55 44 ZFAE 72 9 F ANBAZE TR T , 108 9 A e Kot
KT, PNA S VRIATE I ARF A AR A, QAR eSS O 5 Hh B R f H 8 10
e X — AR REMSFH X E M 3 ATE 1996 4F Pk ) st A T, 7e 501
LA RS IERZR R 2K T X —NAELEHMERE T AT E T, T RAETT
HXER 44 Z0EAT T SO s SR TIE B RS T USSR AR SR A A ORI,
TAEBEAE [ AR b ] LR XSS =5 Rt dir %, B 1996 4F (fPRiE) 26 44 & 5IA
TR , A AR PP vk Bt T LAET XS 58 =07, RORAE AP S S AR A& 9]
01, TR BE AT B SRR M OCUEE A58 = 7 SR A UEAR | 5l 4R A TR OGS 4 R it . @ v
T 2RI R A 3 SO [ W5 0 i) TR 7 [R) Rk — 2k, L8] 66 173 el 52, Horr 51
T SCAFIB UL Z R TR I FES 9 S5 AR AL, T8I VL Be AT BRAGRE L T 3L, 94kb 1 ff
BBEXTAR AR F 07 B Z 5 P T 0 Al B R, B T R SRR A HE

(=) EBxt X 2 fh# R 6 < RS T

R EGER T LUN I 4 N C R PR, R i R 58 2R, s £
SR IR AR R R, A5 0 TR — 7 PR SIS M AR . e, — T R ERCEF A
] LA AL R I AT i 2K PR B, RO S PR 2 O A SR 2 ATy
JRTAT, (1R EE A 2B I 380 6 T LA 2 5% S AR B At (AT . @ R B —
sz B, AT o 2 — S AL 1 A B LA, @ ol T ALk i, S A
BOUE IR RETE 2 T 555 th 2B B R R R O PELAG - 7E9E 1, MR 1996 4F (¥ )
%40 ES U DATEE YNIVESE8F e SRS IO E R DN URLE S1AS =Y LIPS AL (D)

e o 41 AR WIALUE 1 53 A IRMATEEE fiv & B9 H5 AL, BT R R

%éiaﬁ" RN, (Pl ) SR I X6 IO 14 Tl A i, T30k 7 ] 2 A e 2 000 % A
%ﬁﬁﬁéﬂﬁﬁi%ﬂﬂﬁﬁﬁa/\féﬂﬁmo O it R B S P B e P Tt R ) BRA T IR
ASAEARUNBTE TP EAUE B R AT 5 2 PR UK s il P &, L PR 5
DA VR SE HERE T PR £ T IR T BGE A 8 SRR

%w‘%
ﬁ%

Supra note 2, at para.7.78.

Supra note 2, at para.7.18.

Supra note 2, at para.8.1.

2024 4 CIETAC &L, B 35 2021 4F ICC LI, B 5% V5 2020 4F LCIA fP# ML, 55 9B 4%; 2023 4F SCC
FR LI, B SR 115 2024 4 HKIAC HUFG PP 00N, B2 45 2022 4 AMINZ FPa i, 565 12 4%; 2021 4 ACICA ¥
FLUIN, BFFEE 15 2025 4F STAC FhEHMN, FFE 1.
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(=) XPEEN R BB THEMIEESH

1996 4 (ki ) 25 30 (1) ZHUE T EBER A B EEAL, RIBRAE S5 A 00 A
2y5E , MhEUE AT LASUHAS AU R BUE o 26 67 200U 1 285 AT LU e st HLAE 4
R 1 AT TR T 32 B B H 80, i e 1 I — 5 LAY 7 3U7E Dallah 1k LR H U
— R ERRFIA. TEZSR, LR, BV PR O 2l ) AT 1 4 o
TEBEMRIH AT LATE AP S S ARG SR 67 2509 Hl T S BUAE 8 9 07 Uitk AT, ELAP R
() BRI AT Y SCIEHR A, R VR B A 295 ) © R, TR B2 R B X
JAE L AR ER ) IR AT B o B AR 1 Ao A0 T b ST 1, S5 1 % T AR 2 1
[V —J5 A AL PR AR A AT BOTPRAR ARG, ARE DA FAA], Rk
Ao rh w24 HHAEE A KA L, ARG IR, 2 i) 455 77wl IR BCHT e S ,
TEXEBER 75— U B R AR A5 s iU, PEEE 1 B B n] RE S o — U, R
BOCSLBR E ORI A —Fh “FR57 O BT ZR B FEAR B TT R
MG 1996 47 PRk ) 4 67 K32 M AR BRI HTIUE : 55— R ml fPEUE S th iy
S BRI R AN ) Be 4R A BRAE B N TEDTAE B NS PR P it B3 A RE B
ek VLG B SS 1 R BZ Y 5 5 IR Be NS 5 FEOR PR AL AR BRI , BRAE B 3 IR
WITE F A S SIRIRRT, B A JCIE LA BRI SS T PRAIEE R SRS 5 26 =, fFE
PRAIESE A P A BEEORT o B X — R BCE LS 11 5T LARASL

T30, R TAREEE BRI, B T FREE A S AR, 1996 4F (fPkiE ) 2 32
(1) ZREMAE , —J7 3 A AT AU S 55 N5, TR R I Bl iR )8 AL 3
TE o ARUETTHE ZFCIZN BRI T 151, RIS e B 2 st 3 AR e, )
TEBEATF PR FEIZTRR , U 3 N BB 2R 67 AR 1apik et th il o il At
THRELR 5 4%, BERTEL T PR 1Ak, [RIREREL T ik Be X i SC85

FGREME: EE 2025 F3# (MPE0E) MREMRZRBHET

el 1996 4 (s ) QI T — MRS MRS A HESE S O 42k
Pl PR T e . AR A 2R 51 2 OB , DA% 22 MR L AAE =0 A 5000 & FE A
IR B A 22 L S 9 T — IO o 9 [ 2 0 DUk 1 25 A2 0845 . © 2025 4 (ki ) 2
Pe[E H 1996 4F Pk ) SR = 4R 5 T UCE RV, FEIRIR T [ B < P 4
BT SR, JURE T EAVE 2R A 0 AL . T TS MR R R R
AR ELTE DA A i s [T 55 3« % R4 S R L T DR 1l o o B R 5 Pl L

()  Supra note 2, at para.9.12.
Supra note 2, at para.9.17.
@  Supra note 2, at para.l.4.
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55 Tk G kA ) 2025 EBs PR ) Bow, i E EPREST R 5 e i 2
(LU RS ) P 7 [ PR Ah e S b5, S [ E PR 5 & R e
(UNCITRAL ) HFE RN I 51 3RIF 43R5 T 52 7 BRAG AR, S 15% W2 3RZ Vi
Pt fRl et 5T RR D v P S — — SR [ o A B8 4 BRI R i 2 UG Y R AT LAG L
L A BRI T 52 71 R AR AL ) A AL 5 [R]IE , 7 fhatiuide #5071, ARt v UOSh 4Bk
S5 VU 2 U AR, DRI A S X365 A e 52 W ail i . @ Sy ik — 20 fie 3%
el Al A g [ 1 PR L, SCHR S 5 e P A A JR BIIR, 20 A AR U9 [l ) o A Rl S vk
Xt r R A R R B A K R A I B AN

(—) BEMBRIMEE X SIRE

HAT ST RS TEPE R AR U AE Hh— 03 G A% P B e i i 5 2% 1. @ D2 2025
AR (AL ) R TS ORIEIE ) HHTR A PR 200 32 OB E AR v, B 0L PR Y
S = NALA KBNS e — IR 75 S 4w . B L SR b B [T P
IR B 2 4 ok A TR o = 3 ) A R D) i R 4, A ] A R LA £ e A )
e, SRR 2024 RRAPEBLNES =+ — 2% . CTRIINE Pr AR Be AR ) (2025 Rz ) 2
=+ 2R UE (LI ERRE T 55 s b1 2 AR ) (2024 bt ) 5 =+ TLAR SR RE
SRR B WL bR

T SRS LA F0 A A% AR 25 3 ARG S A A ER i ikl B3 e AR DG 0
o (I S P EE . HBRBEATE T, — 51, i T AR AR 00 S ARG T22 075, 008
Fabnif T PR AR S5 BN A S AL RN E , 53— 7 T, WL AR
S AR IE 2 B B AR R S B SO I B R, S8 A Al RE A 5 S 0T 5
ICE B T SRR P S L2 2 SR A

FEHE T 2025 4F 4 H 30 Hiof Ay (PR NRIEME Mgk (BT 5 i
W )) LA fafR Ak — U H UG ) 565 45 26505 1 JOME . IR B AA e ] BE 2
SHF NS A IEPE A A B BEIR I A , 12 a8 510 24 L i e 61 2> Fo i
Pedr.” ZAER] 2024 A0 (PR N RIERE Mk (BITHZ)) (U ffR (AhEk
EIBITHRZE)) 55 42 2550 1 g 17— 20, R H AT E AL TR 98 W E X
P BAR CAPEE ) BRI TR, oot 1 7 B 08 2% R Pl B frh A ) A2 i
T B ) ST AN o RSO, RS A PR A LR PR AT ks RO BL 2
o3, ARERSL AR SO0 75 1) [ B P LAS) a RL I 2 DU o © PRI, 76 2 e [l 3 20

®

White & Case LLP, 2025 International Arbitration Survey — The Path Forward: Realities and Opportunities in Arbitration,
https://www.whitecase.com/insight-our-thinking/2025-international-arbitration-survey, last visited Jun.17, 2025.

TRASIR : IRl PR o P R 5 4 55 OWFST ), P B BOE A2 A0 30, 2023 4F

PR B SCEF s (MRS ) ABEICH 5 F M DU S5 il BEWF T —— LAFR 112 B U i R e SEUERIF 58 LA ), 3
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2 APER ML 4 AR R0 SR P 200 32 SRR R 52, FR I PRk ) A7 AR i 2 X
55 FO B R 7 [ T 2 SRS R — 5, SR 32 S, s R A A 3R AP R i 5 |
DA T A R 2 AT, B DUIRRIT B v A — s 0 2 A T
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The English Arbitration Act 2025, https://www.lcia.org/the-english-arbitration-act-2025.aspx, last visited Jun.17, 2025.
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Abstract: The UK’s 1996 Arbitration Act, which had been in force for nearly three
decades, completed its revision on 24 February 2025 and has fully come into effect on 1
August 2025. The main highlights of this amendment include the following three aspects:
Firstly, it codified the arbitrator’s duty of disclosure under case law and expanded the scope
of the arbitrator’s immunity to cover the expenses arising from the arbitrator’s reasonable
resignation and the arbitrator’s removal, with the aim of strengthening the impartiality
of arbitrators. Secondly, it determined the law applicable to arbitration agreements and
introduced a summary procedure to enhance the efficiency of arbitration. Thirdly, it clarified
the powers of the court over non-parties to the arbitration, stipulated the enforcement of
orders made by emergency arbitrators by the court, and adjusted the court’s approach from
re-examining to reviewing issues already decided by the arbitral tribunal, so as to increase
the court’s support for arbitration. The referential value of the UK Arbitration Act 2025 for
the development of arbitration in China is as follows: First, China’s Arbitration Law should
adopt an objective standard regarding the arbitrator’s disclosure obligation. Second, the
summary procedure should be introduced through the arbitration rules of China’s arbitration
institutions to play a pioneering and experimental role. Third, the Arbitration Law of the
People’s Republic of China empowers parties to apply to arbitration institutions for the
appointment of an emergency arbitrator in accordance with arbitration rules, and provides for
the enforceability by courts of orders made by such emergency arbitrators.

Keywords: Arbitration Act 2025; duty of disclosure; arbitrator’s immunity; summary
procedure; emergency arbitrator
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@  Anne-Véronique Schlaepfer, The Burden of Proof in International Arbitration, in Albert Jan van den Berg (ed), Legitimacy:
Myths, Realities, Challenges, ICCA Congress Series, 2015, Vol.18, p.127.
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@e

define their terms of reference and receive their reports---”
@ International Dispute Resolution Procedures (Including Mediation and Arbitration Rules) (2021), 28(1): “The arbitral
tribunal, after consultation with the parties, may appoint one or more independent experts to report to it, in writing, on issues
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Abstract: Evidence concerns both procedural issues and substantive issues. When
conducting judicial review of arbitral awards based on withholding evidence ground
and forging evidence ground, the court will conduct substantive review. The conditions
for applying withholding evidence ground include: the disputed evidence was critical in
construing the basic facts of the case, to the extent of affecting the fair adjudication of the
case; the disputed evidence was controlled by the other party exclusively; and the disputed
evidence was requested during the arbitration. The conditions for applying forging evidence
ground include: the disputed evidence was critical in construing the basic facts of the case;
the disputed evidence has been proved as indeed fabricated, manipulated, or otherwise
formed or obtained by illegal means, such as by providing false documents; and the disputed
evidence was admitted in the arbitral award. For efficiently using judicial resources and social
resources, and matching the institutional designs of arbitration mechanism and judicial review
mechanism, the grounds of withholding evidence and forging evidence should be removed
in future amendment of the law. Before that, the court should adhere to the current high
application standards, discreetly applying the grounds of withholding evidence and forging
evidence during judicial review of arbitral awards.

KeyWords: Withhold Evidence; Forge Evidence; Substantive Review; Formal Review
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Javier H. Rubinstein & Britton B. Guerrina, The Attorney-Client Privilege and International Arbitration, Journal of
International Arbitration, 2001, Vol.18: 6, p.587.

Roman Mikhailovich Khodykin, Carol Mulcahy & Nicholas Fletcher, 4 Guide to the IBA Rules on the Taking of Evidence in
International Arbitration, Oxford University Press, 2019, p.432.

Diana Kuitkowski, The Law Applicable to Privilege Claims in International Arbitration, Journal of International Arbitration,
2015, Vol.32:1, p.68.

1d, at 66; Annabelle Mockesch, Attorney-client Privilege in International Arbitration, Oxford University Press, 2017, p.216;

@ ® ® ©

Gary B. Born, International Commercial Arbitration (Third Edition), Kluwer Law International, 2022, p.2554; Klaus Peter
Berger, Evidentiary Privileges: Best Practice Standards versus/and Arbitral Discretion, Arbitration International, 2006,
Vol.22:4, p.502.

(™ Klaus Peter Berger, Evidentiary Privileges: Best Practice Standards versus/and Arbitral Discretion, 2006, Vol.22:4, p.501.
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1d, at 504; Gary B. Born, International Commercial Arbitration (Third Edition), Kluwer Law International, 2022, p.3101.

(9 Three Rivers District Council and others (Respondents) v. Governor and Company of the Bank of England (Appellants), [2004]
UKHL 48, House of Lords, 2004, para.26.

Tobias Zuberbiihler etal., /BA Rules of Evidence: Commentary on the IBA Rules on theTlaking of Evidence in International
Arbitration, 2 ed., Schulthess Juristische Medien AG, 2022, p.211.

) Supra note 7, at 508; Rachel Reiser, Applying Privilege in International Arbitration: The Case for a Uniform Rule, Cardozo
Journal of Conflict Resolution, 2012, Vol.13: 2, p.660.
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for a Uniform Rule, Cardozo Journal of Conflict Resolution, 2012, Vol.13:2, p.658.

(9 Rachel Reiser, Applying Privilege in International Arbitration: The Case for a Uniform Rule, Cardozo Journal of Conflict
Resolution, 2012, Vol.13:2, p.658. [EBRHI4 MK, 11 ICC. LCIA BYMMEMUINIRUE T M A Bk A &1
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advice privilege ) FIYFIAKFHAL (litigation privilege ). © Fij & /48 2@ ] 5 % 1 22 [6]
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Supra note 7, at 508.

Supra note 14, at 661.

[1995] UKHL 18, House of Lords, 1995, para.58. %% 1% w1 Z 49 v X 0 - & P G A B9 (Bt A5 AR LIS A
See Upjohn Co. v. United States, 449 US 383, Supreme Court of the United States, 1981, p.682 (“its purpose is to encourage

® 6 e

full and frank communication between attorneys and their clients and thereby promote broader public interests in the
observance of law and administration of justice.”).

Berd v. Lovelace, Cary 62, Court of Chancery, 1577, p.62: “Thomas Hawtry, gentleman, was served with a subpoena to
testify his knowledge touching the cause in variance; and made oath that he hath been, and yet is a solicitor in this suit, and
hath received several fees of the defendant; which being informed the Master of the Rolls, it is ordered that the said Thomas
Hawtry shall not be compelled to be deposed, touching the same, and that he shall be in no danger of any contempt, touching
the not executing of the said process.”

Supra note 5, at 71.
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@)  Annabelle Mockesch, Attorney-client Privilege in International Arbitration, Oxford University Press, 2017, p.66. 5 = J5 Y
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1d, at 69-71.

[2003] EWCA Civ 474, Supreme Court of Judicature Court of Appeal (Civil Division), 2003, para.38, AZH1, FifiZ5 [E PR
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89 F.Supp. 357, United States District Court D. Massachusetts, 1950, p.360.

210 F. Supp. 483, United States District Court E.D. Pennsylvania, 1962, p.485.

Harper & Row Publishers, Inc. v. Decker, 423 F.2d 487, United States Court of Appeals, Seventh Circuit, 1970, pp.491-492.
Upjohn Co v. United States, 49 US 383, Supreme Court of the United States, 1981, p.685.
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Supra note 20, at 37-38.
Supra note 5, at 71.
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Code Pénal, art 226-13: “La révélation d’une information a caractére secret par une personne qui en est dépositaire soit par
état ou par profession, soit en raison d’une fonction ou d’une mission temporaire, est punie d’un an d’emprisonnement et de
15 000 euros d’amende.”

§203 I StGB.

Sofia Jiménez Gomez, Legal privilege in international arbitration, Cuadernos de Derecho Transnaciona, 2023, Vol.15:2, p.683.
1d, at 685.

Supra note 7, at 505; Supra note 5, at 72; ¥ R E KM (R BRET 55 W MU . B SEURHE 1k ), SR Rk 2002 4
W7, 2% 143 T1; Ana Fernandez Araluce, Privilege Claims in International Arbitration: Skating on Thin Ice, Turgium, 2023,
Vol.2023:46, p.24.
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Abstract: With the continuous evolution and improvement of the international arbitration
system, arbitration has gradually become the core mechanism for resolving cross-border
commercial disputes. Although a relatively unified rule system and practice have been
formed in most areas of international arbitration, as an exception to the system of evidence
discovery and disclosure, there is still uncertainty in the application of rules in the field of
attorney-client privilege. This uncertainty stems from the different understandings of this
privilege in common law countries and civil law countries, which makes it difficult to form
an international consensus on the characterization, connotation and scope of protection of
attorney-client privilege. Such legal conflicts may not only damage the procedural rights
and interests of the parties, but also pose a potential threat to the fairness and enforceability
of arbitration awards. Therefore, it is urgent to build an attorney-client privilege rule
system with international compatibility. By examining various selection methods, the most
protective approach has significant advantages in balancing legislative differences between
different countries and helps to maximize the enforceability of arbitration awards. Therefore,
this approach should be given priority by the arbitral tribunal as the basis for selecting the
applicable law to attorney-client privilege.

Keywords: international arbitration; attorney-client privilege; Choice of Law
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